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to organize ths quaoUonis.g to try to shorten it? 
THE COURT: Surtily. 

(R*C5«3.) 
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HR. POLLACK; Hr. Liplcin. 

Arnold t T _ _ 

P K I 11 ' called as a witneoa 

b8half ot to9 Defendant* 

b ' inq flMt Iuly a “ ra "‘- beatified as follows; 

m< - P0L “ CK: 1 ■*** »<*. for the r: , oor d, 

06 “ WU1 b3 oaai « *» ««U-o», my proccdora that , 

Plan ^ t0 infcroduc ° <**»*■ toM right at u» a tact 
through Hr. Lipkin to avoid late: interruption of his 
■tost j.mony. 

THE COURT: All right. 

DIRECT EXAMINATION 
BY MP.. POLLACK: 

° "*'• bipkln - " oh <« y «» a document marked a-1 

and ?.ak you vh©th© r you rccc^n!™ u- „„ 

*<J 170 ir. an a document called 

Agreement for sale of Real Rotate dated November M . 1969> 

“* ZOlatLag t0 ° *"““«*« b ^w a .., n the Firootone Group. 
Ltd. and Montxroy Nursing? 

MR. CRACO: May i ln ql I** whsthor thlf, la th* 
oamo as Exhibit 12? 

MR. POLLACK: Again i make the name response. 

I did not follow with meticulous roan the exhibit:! in th« 

involving the plaintiff, i am offering the.,, for 

tha consistency of th <4 xocord In 

i^cozd m th<* countsrclain in tha 

third-party action. 


tusn ucv o ju«r i *c* kkjc ^tkp*s 

m ? iff i) tv^vtis ccii'hr 

t-.f v a/v,. t .Y. Wij/ 'I t'l.r-ivGOm/mvr -A 15 J 0 
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^ X ce'ccgniza the document.. 

HR. POLLACK: I off« it. in av id 0n «. 

MR. CRACO: No Objftctio;;. 

THiS COURT: Received. 

(Exhibit A-l received in evidence.) 

Q X ohow you A- 2 , which purports to b. an agrrumant 

b2tW ° Ba Pireatcno «* Continental Rscrnation company, and 

I uk you if you can weosaU. it ns a oo P y of tha docent 

that was in the flies of ribatons at the time that you did 
the audit? 

A It is correct except that I do not recall per¬ 
sonally stain, tha last pag 5 of this particular document. 

MR. POLLACK: x offer it. in evidence. 

MR. CRACO: No objection. 

THE COURT: Received. 

(Exhibit a -2 received in evidence.) 

Q X show you a document marked A-3, which is & 
memorandum from r.„. Firestone to Arnold Lipkin, and ask 

you whether that is a copy of a document you received at 
or about the date it bears? 

A I recognize the document. 

MR. POLLACK: i offer it. in evidence. 

MR. CRACO: No objection. 
the COURT: Received. 

usvctfcr tom RtiFoen'Eixs 

. ... r „ iJi ‘ ,JI 50 SPATESCOUj* i*§SOijfiE 

v " h ' 5 J ** u ‘ J; ' /n : ‘ :m *-< CJOcJVlAM^T 7-45 «i 
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(Exhibit A-3 received in evidence.) 

Q I ohow you a cocuircnt marked A-9, which purports 
to h C consolidated work f;hsoto of „ol in connection 
with th* audit tcr th* Period endin g Novembar 30 , 19M> 

-ad I 18 k you whether you car identify it ns the wor* 
ahoets. consolidated work shoots, of Laventhol? 

A It appears to bo. 

MR. POLLACK: I offer it in evidence. 

MR. CRACO: May I se * i*, pUage? 

(Documents horded to Mr. Craco.) 

MR. POLLACK: Ju^t -i fe„ 

Jujt a few more, your Honor. 

MR. CRACO: Give me a moment. 

(Pauae.) 

MR. CRACO: May „ a g0 c „ to the next one whiie 
I look at this? 

THE COURT: sure. Maybe you ought to put it in 

wholesale. 

° A_1 ° a ” th£3 - tavsnthol work sheets in con- 

n&ction with th* Firoatono matter? 

A T^y appear to be. 

MR. POLLACK: i offer them in evidence. 

MR. CRACO: I hive no objection to the receipt 
of Exhibit A- 9 . 

THE COURT: RSiciived. 

Dfsmrr can ^posters 

.... GVATP:.5 CGtKiT HQUSP 

. kcf.kv asms. N.V.. H.v. met tim***,’ omumot r*n 
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(Exhibit. A-9 i.’Crcoivod in evidence.) 

MR. CRACO: I have no objaction to the receipt 

Of A-10. 

THE COURT: Rf.c&ivGd. 

(Exhibit A-lo received in evidence.) 

Q I Ohow you A-16, which are notes of Laventhol 
in connection with tho Firestone audit, and ask you whether 
you rocognizo them aa auc.-h? 

A It ig a work papa*, yQa . 

MR. POLLACK: i offer it in evidence. 

MR. C]*ACO: No objection. 

(Exhibit A-16 recoivod in evidence.) 

Q Pinnae look at A-17 and see if you oan lim 

it. 

A I recognize thia work paper. 

MR. POLLACK: i offer it in evidence. 

MR. CRACO: No objection. 

(Exhibit A-17 rocoivod in evidence.) 

Q 1 show you A -10 ana auk you the ea™, question. 

A This appoora to bo from the work papers. 

MR. POLLACK: i offer it in evidence. 

MR. CRACO: All right. 

(Exhibit A-18 received in evidence.) 

. Q Finally X show you A-23, tho audit review question 


FIA.GY 


SCWYf 3f.*R»-S DJSYRiCT COURT REPORTERS 

(r.m'^r.vAiiE-$GCimKausiB 

W&i:, l (v,/. 1'.'CORYLANiOT 7*4580 
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nairo which boars your tignatur. or appears to boar your 

signature, aad I ask you if y OU can identify it as a copy 

of a document which you ia fact signed ia connection with 
tho Firaetono audit? 

A It appears to be from our work papers. 

HR. POLLACK: i offer it in evidence. 

HR. CRACO: i have no objection, i note for 
the record that the signature appears to bo onthe first 
of several pages which comprise the exhibit. 

THE COURT: Received. 

(Exhibit A-20 received in evidence.) 
hr. POLLACK: The court has accepted into evidence 
R-I, A-2, A-3, A-9, A-10, A-16, A-17, A-18 and A-20. 

° Ara you a partner of Laventhol, Krokstein? 

A I am. 

Q Were you the partner of Laventhol, Krekstein ia 

charge of th, Fircstono audit in November and December, 

1969? 

A I was. 

Q Did you know that the financial report and 

financial statements which Laventhol was preparing were 

bain, prepared for the purpose of aprivat, placement by 
Alien & Co., Inc.? 

A I did. 


D58TJMCT CCUttY PtPQSTERS 
_ ^ .. tmC9STA , ii2SCOy.lThjQUSE 

f-CJ-Y ty., ; U'\Ri3, N.Y., N.V. JOTO? TtiiXi?l30Mtsi dim 


wsONts* GGjwlakdt 7y5©o 
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0 Dld yOU taC " * CO., Inc. was going 

to roly on too corroctnoss of to* financial report and 
financial ctntcraenta of Laventhcl! 

MR. CRACO: I object to the form of to* 
question, it la not huvontooVs financial statement.. 

I assume ho moans Firestone's. 

THE COURT: Sustained. 

o VOU understood, did you not. Mr . Upkla , ttat 

those financial statute and the Lavontool ^ort would 
bo presented to Allan r. cn 

*' IXlCm 111 enaction wlth their 

participation in too private placet of seven and a half 

million 4011**3 of securities of «« Firostona Group, Ltd.? 
A I did. 

o in connection wito your audit, did you review . 
financial statement of continental Recreation company! 

A I did not, no. 

° in connection with your audit, did you review . 
°un a Bradstroet Continental Recreation Company! 

MR. CRACO: i think w* may be running into an 
ambiguity at seme point. loco Mr. PoUack mean -you- 
in th. sense of Laventool tod its audit team or -you- in 

-a sense of Mr. Upkin. this witness! As to some gusstions 
it may make a difference. I would llk8 t1r . Pollack tQ ^ 
cloar about which h* nu-ans. 


sr.tiiwws< wsvRfcr court reporters 

.^ ’«' 1 STATES CCUtTf J-KDL5SE 


vatx w MY ilY UMV v.- 

-i •» l oTe, y.Y. jUtiC? 1 W.E!T-MCjj.!5j QQRVI 


LA*-ot 7^5£0 
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TilE COURT: Let's have"you" mean the witness 
unless you indicate otharwlsa. 

A I did not review a Dun & Bradstreet report. 

o Did you havo written confirmation from Continental 
Recreation Company of their acquisition of 5X5,000.000 of 
Nursing Homes ii’oin Firestana? 

A I did not hava written confirmation. 

9 Did you sso cay correspondence whatsoovar between 
Continental and Filestore on this transaction prior to 
issuing your rnport dated December 6? 

A I did not sea .my correspondence. 

Q Did you sea any corporate minutes _ 

THE court i Please keep your voice up. it is 
very hard for mo to hoar you. Porhapa if you examine from 
ovor here it win help witness to keep his voice up. 

Q Did you sea any concrete minutes of Firestone on 

the sale to continental prior to issuing your report dated 
December 6th? 

A I did not sea ;iny corporate minutes. 

0 • • Did you chock to see whether there was a corporate 
resolution of Firestone authorizing Firestone to engage in 
the traaaocticn with Continoatal? 


lutioa. 


I did not ago or did not check a corporate reao- 


';•£/! e-jiViTiKrr cocht importers 
r ,, , vVt ,, K'A ts sums com house 

(w. f.. w.U .l:E, ? ! sY«, iv,/« VctEBvaTJi QIsylandt 
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Did you seo n title search of the Monterey 
property prior to issuing your report dated December 6th? 
A X did not so® a title search. 

Q Did you sea any dead to the properties involved 

in tho $15,000,000 calc to Continental prior to loaning your 
seporfc? 

A I did not sew any dead. 

Q Did you sea any entries on the books of original 
entry of Firestone reflecting the $15,000,000 sale prior to 
issuing your report dated December 5th? 

A I did not lock at the boDkg of original entry. 

Q Do you know v/hether thoro were any entries on 

the books of original entry of Firestone reflecting the 

oalo prior to the time you issued your report dated December 
6th? 

A Yes. 

Q wero there any entries referring to Continental? 

A There was a receipt of $25,000 on the books. 

Q Prior to Dccytmber 6th? 

A Prior to December 6th. 

Q Was it ontored os the books of Firestone with 

opGci.dc roforoaca to Continental Recreation Company and the 
tranoaction involving $J5,000,000 of Nursing Homoa? 

A I cannot nay that, not having scan the book* of 

Si)OTHl~E?M DEftl WCT CCKj; :T REPORTERS 
LCiJVliJ STATES CXMi'f KO£E 

H.kfiY o'.*5MC!E:, M.Y®, tl.V. 1(0(3? YELC;PWG*:2t OOrtTLXKDT 7*4530 
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original *ntry. 

Q Waro the entries elating to this transaction 
betwaan Firestone and Continental piacod on the books of 
Firestone at the instruction of Laventhol after the privets 

placement of D^cdab-ar 16 th? 

A i do not know what you moan by *che word 
"instruction." 

Q Did Laventholwrit, to Firestone and enclose 
Journal entries to be made reflecting the alleged sale of 
515,000,000 of Nursing Irenes subsequent to the private 
placement at D-acombar 16, 1969? ' 

A I do not know what you mean by ths word "allege.- 
Q You never hoard the word "allege"? 

A i know what tbQ word n allegftB meaaa . 

Q YOU know there is an issuo in the courtroom 

aa to the nature of this traasaction* . 


argue, 


THE COURT: let's put anotlior question. Don't 


Q did Laventhol instruct Firestone or provide 
Firostcns with journal entries to bo made reflecting the 
515.000,000 sale to Continental subsequent to the time that 

Firestone made the private placement of seven and a half 
million dollara on DBoumbor 16? 

A During the course of our audit adjusting journal 

SOUTHS DISTRICT COURT REPORTERS 
14 STATES CC URT K0USE 

C ; ^ W,Yo # N.V. ICOpr/ VKLKPKCMBj C0STLAf>DT 7^5®) 
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| eatr ias „ er9 prepay S» 5 

4 f aft “ aPPr ° Val With — we „ ^ ,atrl8S aUb8 ^« y 

. ,,adi3y ' r b8ii ° v *' -* p la =o moat to Mr - 

jl company. kocks of th e 

I 0 Do yeu consider tho « otry of » 

ac ^°n in a company that otherwise h '° 00 '° 00 ^ 

- *• « Journal , mtry? 

I A1 ssr^r what you * -«- 

00 vcu ^—- *Z2^2Tl of ns ' 000 ' 000 - i 

®saaa. 9 That i 3 what fc# 

the witness Th<* „ I 

—<W. la fact, it j connotation. xt i 3 not 

t0 pra Pare entries Md t * qUlt ° ° ffraa for ac ™uatants I 

^ SUCT( 7 £ 3 *» f 

40 mana 5Gmont when aatura ° f the antrias 

a m ^agemoat £a d I 

kaow how to handle it. ooatroller do not I 

Q Do you consider it a „ u< I 

^oproaants 70 por ce U3tia9 “*** w!l ®a it I 

* - -ssion:; tjt ot ““ 

toa b00k ° Bh «"M bn Propared by aa ^ Ctl °“ thit < "’° Uld «* on I 

° — ~ tan 1!; aaditors - 

hlvs - e “ ° n- 1 don, t boliave you I 

HR - CRAC0! r thlnt ha has. 

the couFr*. T ^ I 

1 d0: "t think so. ,* n 

At least not in I 

cmr «wrib* 

^ «*Wl l*£ 

•• OD^VLAfAT»r r«FMi j 
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full. 


MR. POLLACK: May I aak 

y x aaK that the question be 

to tha witnasa again, pi aaao7 
(Record read.) 

A I see nothing wrong with tha antry and i 

^ - — - -*~U. -try than JZ 
TOproaant a substantial portion of the salsa. 


entry? 


THB court, no y „ consider it an adjusting 


*® ITNESSI 1 ^ as an antry that 

should bo upon the books of ^ compaay _ 

Tim COURT: Did you hear tha Court's question? 

» you don't want to answer it, all right. 

THE WITNESS: I {Tvin „ - 

m %J: Y ±X>< 3 to answer it. i an 

drying to be very rosponsivo. 

HR. CRACO: I hava tried not to interrupt, but 

must object to the form of the question which implies that 

the characterisation of an entry a. an adjusting entry has 

to do with the magnitude of it. The witness has several 

times tried to say it doesn't have anything to do with the 
magnitude. 


aay. 


Tim COURT: That is What r would lit, him to 

MR. CRACO. Hay i have the answer read back, 

SOUIKBiH P13TOSCT COLHT REPORTERS 
i fc.D STATES CGtfc T KE-USI* 

•T S5l?ASi:, K.Y», M.Y. K13D/ Tei^P^ci OC^tlamjt 7^5ao 
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plttae^? 


THE court; Ha ha* evaded answering. 

MR. CRACO: May I have the last answer read 
I think it was directly responsive to that point. 
MR.pollack: w* .till have not got an answer. 
m. CRACO: May 3 have the last answer read 


barv.? 


(Record read.) 


the COURT: now would you answer the question? 

Do you consider xt an adjusting entry, yes or no, in this 

h “" ° f thi0 “^nitudo and that proportion of th. 
cenpany's sales? 

the witness: Th, company's books did not properly 
reflect the transaction for the sale. w» prepared an entry 
which properly reflected that transaction. I do not know, 
air, whether it is a correcting entry or an adjusting entry. 

THE COURT: He asked you how you considered it. 
You aro a cpa. We are not. 


entry. 


THE WITNESS: The terminology would be -adjusting 


Q Hava you over seen an adjusting entry to be 
70 par cent of the sales of a company? 

A I have, sir. 

Q In what situation? 

z & sv&zi c:;;‘YF.:rrr cojv.t rspsrtsks 
)SVAVuS COURT H3USS 

i.}/ tEL'UV.rfic; C0RTL/JOT 7-45£A 
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A 1 havo had occasion whan companies have started 
and they lave printed trans actions and they hava not had 
booko and records sat up proparly where. aftor an analysis 
of tha books and entries, we hava given then tha amounts 
and wo hava given than a hundred par cent of sales. 

0 Had Laventhol not dona an earlier otatamant for 
Fireatoaa? 

A vou oskad mo previously, sir, if i had over aeon 
it in any situation. Now wa are back to Firestone.' 

MR. pollack : Your Honor, I hava a right to have 
“ anBWSr t0 ,<:hesa questions. They are being evaded. 

THE court. Mr. Pollack, i am quite aware of what 
your rights are. just say: -your Honor, would you direct 
tho witness to answer tha question?* i have told him to 


anawar. 

THE witness : May I have the queatiaft? 

THE COURT: h&o Lavanthol made an earlier audit 
of the hooka of Firoatona? 

THE WITNESS: Yea. 

0 in connection with that earlier audit, did you 
sea that proper procedures wore instituted at Firestone for 
the recording of thoir tranaactions? 

A Thay had a system for recording transactions. 


SCtT(HP;V;,\ D&7RICT CCUv'lY CIEFORTERS 
l&UYu > UTA’AkS COUriY HOUSE 
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o SO that this was not a start-up situation such 
as you described in other cases, was it? 

A During tha prior audit, I do not boli.va that 
thero had bean any sales as yet. 

MR. POLLACK: Your Honor — 

TIIE COURT: will you answer it, please? 

This was not a atart-up situition? 

THE WITNESS: No, sir. 

THE C0URT: of a sew company that didn't have 
any books yet, was it? 

THE WITNESS: No, sir. 

?. 

Q tiid you soo a closing statement for tho $15,000, 
aalo to Continental Recreation Company prior to iaauing 
ycur report dated December 6? 

A No, sir. 

0 Did you ovor oca a closing statement for a 

$15,000,000 sale from Firostoao to Continontal Recreation? 

A NO. 

Q la fact, one dooa not exist, does it? 

A I do not know. 

0 TO tho best- of your knowledge no ouch stntomont 

exists, doe.B it? 

A That is true. 

Q You know in fact. Hr. Lipkin, that at tho tim. 


158STRCCT iXJJJf REPORTERS 
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Of your report. legal title hud not passed in this trans¬ 
action from Firestone to Continental, did you not? 


A That ia t i. 

Q Did you see any title insurance on the nursing 
home properties prior to issuing your reported dated 
Doccmbor 6? 


A No. 


Q Did you avGr aeo cay title insurance oa ^ 
Moatoroiy nursing properties? 

A NO. 

Q Waa any title inturanco aver obtained, to your 

knowledge? 


A I do not know. 

Q Mr. Lipkin, Exhibit A-20, which ia the audit 

xoviaw quootioxmaira, bears your nignature on the first 

page noxt to the words "Reviewed by- and data, dogs it 
not? 

A Yes, sir. 

Q what is tha date? 

A Dacember 6/7, '69. 

Q Did you make the checks responsive to the various 
questions on Exhibit A-20 on pages 2, 3, 4 and 5? 

A I do not believe so. 

Q Did you, aa the partner in charge of the audit. 


SOIJTKS&H Cte7.-<1CT CGU3T REPORTERS 
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14.(.< c J '.cir*, ?•!./. jo';D/ Yf: , ..tt5V;C{':.'5j QOstujot 7 *4 5 90 
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question Mr. Schwalb an to whether he had made the checks? 

A Yea, air. 

Q Did he indicate that he had made the checks and 

investigations wharo ha had so checked? 

A Yes,sir. 

Q I call your attention to Question No. 4 on pag. 4 

which reads. -Do the corporate minutes reflect approval by 

the board of directors of salaries, dividends, major con- 
tracts, ct cotsra?" 


The column checked, and thoro is a choice of 
throe, is h, no, not npplicable. Did you question Mr. 
schwalb as to whether ha had chocked the corporate minutes 
to SCO whether they reflected approval by the board of 
directors of major contracts? 

* .1 didn’t ask him specifically. If he checked it, 

it indicated ha had reviewed it. 

Q • Did Mr. schwalb raise with you the absence of 
minutes reflecting thasa twocoatracts, one for $13,000,000 
and ona for $15,000,000? *' 

A I docat recall. 

Q What is your best recollection? 

A That ho did net. 

Q Mr. Lipkin, at tho tima you issued your roport 
and financial statements dated December 6, 1969, you had 


SCUty-JUtti iiVflftiCY CCflJJVf RrilWTKRS 
IKIVKG SVATicSOOtOT MOUSE 
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bS6n aPPr±Md 38 t0 «» ** worth of Continental Recreation 
Company, had you not? 

A Yes. 

t r ... ... 

Q You had boon apprised that the net worth of 
Continental Recreation Compfny was only $100,000, had you 
not? 

A Yes, sir. 


f 

/ 

i 

i 

i 

> 

l 

| 

i 

l 


\ 


Q Did you not think it something that should be 
refloated in the financial statements and report of Laventhol 
on Firestone with respect to the ability of the purchaser 
under this $15,000,000 contract that the purchaser had a 

not worth of only $100,000 end was purporting to enter into 
a $15,000,000 contract? 

MR. CRACO: x object to the form Of the question. 

THE COURT: I will allow it. 

Q Did you not think that callad for disclosure? 

MR. CRACO: Excuse me, your Honor, the gist of 
my objection is that the financial statements of course 
do contain on their faco a calculation of the net worth. 

THE COURT: They dorft show the company only had 
a net worth of $100,000, as I recall. 

MR. POLLACK: They do not, your Honor. 

THE COURT: Don't you think the fact that the 
obligor on th*sa contracts had a net worth of only $100,000 


KlimtBGM BSSttfCT COKJJT REPORTERS 
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was a naterial fact? 

! 

3 

4 

5 

THE WITNESS: It i 8 a material faet , „„ ±f j ^ 

I 

o-xpljla Why it was not material in this situation, I'd 
appreciate it. 

1 

t 

1 

6 

7 

the COURT: No, lot counsel ask the questions. 


f 

0 

c 

1 *° Ur =0U03el wiU “ k «•». I am auro. He will probibly 

1 havo opportunity galore. 

t 

10 

n 

Q You knew, did you not, Mr. Lipkin, that continent. 


R-c.-..aiion company was not ovoa going to make this purchaaa 
fer itsalf, did you not? 


12 

A Y<s3. 


13 



1 

14 

Q You know, Mr. Lipkin, did you not, that this 


* 

15 

16 

17 

18 

515,000,000 purchase by Continental was for somo unnamed 


Hawaiian invoafcors, did you not? 

A No. 

Q Had you been so advised? 


19 

A ns know tha nature of the purchaser's business 


; 

20 

but we had not boon apprised as to who probably would buy 
tha property frem him if it were to be sold by him. 


21 


22 

23 

HR. POLLACK: May I have the last two questions 
and answers reread, please? 


24 

(TIus lust two questions and answers ware road.) 


25 

Q You say you knew the nature of the purchaser’s 

business, and I now ask you who was the purchaser under the 


i 

i 

SC 1 :WS' v CjlHIHCT CGIUY RENTERS 


i 
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A Continental Poor.ation. 

Q What did you know about the nature of th. 
business of Continental Recreation? 

A X believe that Continental Recreation a 

company controlled by Max Ruderian and Albert Spiegel, 
who was in the syndication business. 

X boliovo that continental itself had some oth.r 

hind of business, but I do not recall the enact nature of 
it. 

know, did you not, that neither Ruderlan nor 

Spiegel nor anyone else put their guarantee on this contract 
for Ceatinantnl? 

A Yaa. 

You know in fact that Continental was in th« 
miniature golf co« roo business, did you not? 

A X do not recall exactly what business they were 

in. 

0 Exhibit A-3, which is a letter from Mr. Firestone 
to you dated December 2, 1969, states, and i quote, 
"Continental Recreation has a not worth of over noo.ooo. 

It holds some miniature golf courses plus other assets." 

I ask you the question again: you did know 
at the time of your December 6th report and financial 

SOUTHCH'JJ UlSTatcr COUNT REWjflTfc'NS 

|: , 1} r;v ...^ 1 sw-ves caimr house 

•: -.ii HeY., f J.Y. wjjj Yelupkohei QimAwor 7-45150 




















62,a 

bp Lipkin-euxoct 375 

otatem«nts that the busins sg of Continental Recreation vac 
miniature golf courses, did you not? 

A I do with that refreshment, y«a. 

Q Did you inquire as to what the other assots 
besides the miniature golf courses wora of Continental 
Recreation? 

A I he.d not looked tit the balance shout. 

Q I ask youwhother you inquired either of Fir®— 

Gtome, Continental, or anybody else aa to what the other 
assota hold by Continental were besides these miniature 
golf courses? 

A No, I did not. 

Q Did you think that was prudent conduct on thj 
part of tha conior partnor in charge of audit? 

A In ilia light of all the circumstances, I think 
we acted prudently. 

Q Did you inquire as to whether Continental 
Recreation Company had ovor entered into a transaction of 
tho magnitude of $15,000,000 or anything olosa to 
$15,000,000 prior to this transaction? 

A No, I did not. 

Q Did anyone at Lav«nthol, to your knowledge 

A Wo know that the principals of Continental had 
boi>n involved in deals to a much, much greater extent than 

soushekm District courr c&port£RS 

UMTSS) STAVES C0U8Y MOUSE 
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that. 


MH. POLLACK: You* Honor, I respectfully ask ttat 
th * C ° Urt dlTCCt “ “>a»«r to the question. 

THE couRTi Yes, answer the question. 

the WITNESS: Just repeat &e question. 

(The last two questions and intervening answer 

woro road.) 

A I do not know, sir. 

Q to you know of any such inquiry by anyone at 
Laventhol? 

A No, sir. 

Q would any major written inquiry by Laventhol be 
r«fleeted in itg work sheets? 

A Yea, air. 

Q Would any major oral inquiry by Lavanthol b* 
roflGctfid in its work ahfcota? 

A I got lost botwsaa tha colloquy, air. 

MR. POLLACK: i will strike the question. 

Q I go back to the qa * sUca# Mr. Lipkijl/ aa to 

whether you in fact knew that this transaction was not even 
being contemplated by continental for its own use, but that 
thnre was a group of unarmed Hawaiian investors involved, 
end I ask you whether the following questions and answers 
reflect your testimony on the subject, and I refer to page 

SflUWJt-KW DksiKCT CQLiTt* REPORTERS 

. uc' iTBi sva' res couc a house 
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13 Of the position conducted Of you ia these 
b y Mr. Haimoff, pago 119 , u . 

■Q Did you get th* intprocsion from this conv«- 

Rudorisn, that h* expected t0 rais0 th „ monoy 

item ether iuvestorey , ou .rationed uomo poop!. ^ Bauill 

■A Prom people whom ho normally worked with. H . 

indicated that ho worked with small groups of investors. 

“* th0t ^ had P °° P1 ° ln Haw °ii who were interested in 
going ia with him in this dost!." 

Ia that tootimony correct? 

A Y03, sir. 

Q Did you make any inquiry whatsoever of who thss. 
people wero in Hawaii? 

A No, I did not. 

i Did you make any investigation whatsoever of their 
capacity to do a $15,000,00,7 deal? 

A No, 1 did not. 

a la fact, you knew nothing whatsoever about thss. 
people, did you? 

A No, oir. 

a Nor did onyono oi ae at Lavanthol know anything 
about thfcss paoplo, did thay? 

A Vou aro talking about ^ pc opla ^ Hawaii? 

SClTaE-laR-'l GPifflUJCT CGt/ST ftEPCOTERS 

.. »raTE®STATfl5SO3SJ»l-M0USe 
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Yes. 


No, sir. 


correct? 


P ° r alX y0 “ kaOW ' *** «**•* «xist; i. that 


Y oa, sir. 


NR. CRACO: I object to’that. 

THE C0URT: Argumentative. 

° " B * Upkln ' d00pl, ' e that Continental 

RE “ aaUO ° °" W ' h - * “* ^ o f only noo.ooo. you 
in tho W 3 otat®nah5T%f Piston. . ^ 

for liquidated dsmagaa of 5W5,ooo, did you not? 

A No, air. 

Thoro was no liquidated damages provision of 
$185,000; is that your testimony? 

A . Yao, air. 

\ 

0 ' IS it your testimony that you did not tax. 

5185.000 liquidated damages into th, incom, statement? 

A Yvs, air. . 

o • m your, deposition conducted by Mr. „ 

theao proceedings at page 49 line „ 

p 9 , lino 21, wore you asked these 

quQotions and did you give those answers: 

Q Can you toll mo, Mr. LiDkin 

mpKin, how you were able 

to justify a recognition of $185 000 a 

•? 3 ,uuo for a current income 

iVim for liquidated damans „ 

carnage for a contract of sale, which 

COL'.TT HcFCvlTERS 

F0. i.-y cr 3 ,frj- SrArt ‘ 3 
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8al ° i' ou worn recognizing? 

I only indicated that we evaluated tha amount 
of money which we thought tha company would recognize- - 
I suppose it moans should recognize - -presently on a 
ervativo basis, ono of the elements which we took 

*"*" aCCOUDt Rt -^tlon was the likelihood of 
collecting liquidated damages for $ 185 , 000 .- 

docs that refresh your recollection that you in 

faCt did 5185 ' 000 damages into the income 

statement? 

MR. CHACO: Excuse mo, your Honor, it seems to 

“ ^ ° a itB f “° dC ° a0,t «« ^ did, and it, not 
inconsistent with his prior testimony. 

THE court : Do you havo somo objection? 

MR. CRACO: You, i object to thag J8B tion as 
mialoadiag and improper. 

the COURT: Overruled. The question is, does 
it refresh your recollection. 

MR. CRACO: HO professed no failure of recol¬ 
lection that required refreshment, your Honor. 

the court: Answer it.Doos it help you remember 
about it os: doesn’t it? 1 

MR. CRACO: your Honor, hi didn't say he forgot. 

IlQ aaid h» had not don® it nr%A 

it ' and ccu “ool is trying to frame 

SOlfThtHTcM B.SHiiicr C0J.S T REPORTERS 
py F „ v CfV ... STATESCOUiTr KOJSS 
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THE FIRESTONE GROUP, LTD., . A 22 

Ot al. - TRIAL TRANSCRIPT DATED OCTOBER 23, 1973 


NEW YORK, OCTOBER 23, 1973; 

12.15 A.M. 


Trial resumed. 


THE CLERK: Herzfold v. Lavonthol, Krokstoin, 
Horwath & Horwath. 

Gentlemen, please cera© up, 

THE COURT: Where is Mr. Pollack? i s ho out in 


the hall? 


MR. CRACO: i haverit soon him. x hava a*.on hia 
partnor. I win fcak. a look . 

(P&US£.) 

• . 

THE C0URTl All right, proceed. 

ARNO L D, L. L I P K I N, resumed. 

MR. POLLACK: Your Honor, would it be convenient 
if 1 utand her® and question the witness? 

THE COURT: All right. 

DIRECT EXAMINATION CONTINUED 
BY MR. POLLACK: 

Q Mr. Lipkin, at the time Lavonthol issued its 
roport and financial statements dated December 6, 1969, 

souramvjj DISTRICT COOT KSPGRT&RS 
lAiJVHi) SVAYt'S CCl'KT KGUSE 
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gWp Lipkin-direct 383 

you Knew that there had boon no title search made on the 
nursing inn a, did you not? 

A No, sir. 

Q You did not know that? 

* I understood that Mr. Scott had been making 
titlo searches during that period, sir. 

Q Did you see a title search or a title report at 

any tine prior to issuing your report and financial state- 
menta? 

A TO tho hast of ray recollection, I did not, sir. 

0 To your recollection, did anyone else at 

Laventhol see any such titlo report or titlo search prior to 
issuing tho report? 

A No, sir. 

0 is that reflected in tho work papers? 

A I do not recall, sir. 

o If anyono had seen such a title search or title 

roport, would it bo raflocrtn* 

oa rorxoctad in tha work papers of Lavon- 

thol? 

A It should b« in tho work papers. 

MR. POLLACK: Your Honor, at this time, to 
complete a matter about which I questioned the witness at 
the close on Friday, I would like to read into the record 
aoms brief deposition exesrpts. 

SCUTiWERM D$3'iR'fCY COtfttT REPORTER?. 
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THE COURT: All right. 


384 


please? 


MR. CRACO: would you refer to them by page. 


MR. POLLACK: I will. 

In tho deposition conducted by Mr. Lewis at 


page 


48, line 12 j 


Q Can you tell me what elements comprise the 
$235,000?- 

< . 

Thoro is then coma colloquy and thj answer is as 
follows at lino 24: 

"Sovoral elements entered into what would be 
realized in any event. Basically, it conaiitod of $50,000 
in caah pluo tha — that's two $25,000 payments --‘plus the 
$185,000 of liquidated damages." 

in tho deposition of Mr. Lipkin conducted by 
Mr. Haimoff at page 109, line 5: 

Q Now, did you review the computation of the profits 
which wore to bo included in the income statements in your 
roport? 

"A Yes, I did. 

"Q / Do you observe that there is included the item 

of liquidating damages, $185,000, in profits; do you observe 
that? 

"A Yes, I do." 
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lfKm 1 sh o« You Exhibit A-4 and ask you 

whethor the signature on tha second page of that exhibit, 

Laventhol, Krokstein, Horvath a Horvath, is i.n your hand- 
writing. 

A Yea, sir. 
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j O Did there coma a tins when you instructed Mr. 

Sohwalb of Laventhol to obtain this statement an! Ita other 
copies back from ^ y iraEtoilo Gro<;pj Ltd ? 

A *es, eir. 

Q JThon? 

A Sometime ehortiy after It va. Issued. 

0 Ma you instruct disclosure in the statassmt that 
voa issued bearing the sane date and the report bearing th. 

03=3 DCC “ ier 6 ' 195S ' «« «-*• I»d been a previous 

statement Issued and pulled back by Laventhol* 

CRAC °’ 1 ° bJeCt to ^ra, of the question. 

your Honor. 

TEE courts Sustained. 

Hs. POLLACKi y 0U r Honor, could 1 asl: the error 
of tha form so that I ma y gat m , polat ^ 

^BCOHHT, I think it is compound. 

0 Did you instruct any disclosure of the fact that 
chore had been two statements and two reports issued by 
Weuthol both bearing data December 6th and both for th. 
period, ending November 30, 1969? 

A Diecloaura to whora, sir? 

0 50 S C °- *•« « »y o, th. pi ro hasars in 

***** private plncaraant. 

IS. CHACO. I object to tha question as compound. 

fOUV>i?K! D!3TTR!CT C'*r<T KEFCRTEKS 
... r ^ UiiTCp<»J»TKCUSS 

* ..ii.Y. ICtKJT T’lUX&xz* C&WA&T 7.4300 
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I objecu to it furthor on the assumption that the word 

"issued* in probably a term of art in the contact with which 
wo ara dealing. * ~ ...... 


THE court* I think so, Mr. Pollack. 

o Did you Instruct any disclosure of the fact to 

anyone that thoro ware two ctata-^nfra . 

wo oicace^anta and two reports both 

boaring tha data Dacaiabor 6, 1969? 

m ‘ CRACC " Sam3 objection. your Honor, it seems 
to ms wo are proceeding open a state of facts that is not 

in evidence, that thoro were in fact two reports issued in 
goio technical sense. 

It doesn’t bear that interpretation. 

MR. POLLACK. The witness just testified he Issued 
that statement A-4. 


Pollack. 


the court* Lot’s try it one at a time, Mr. 


SMJTMERfJ DKJTRICT COURT REPORTERS 
UMYED STARES COURT WQU$£ 

W_Er £*,)UARh # M.Y., N.Y. TELEFOWKSU CORTl 


CGRTIWDT 







2a ara jbrf 


634 a 

I»ipkin — direct 4 


3 j ?01MCKl I »ould, if i could . 

J 1013 C0URT! Thera 318 *«>. statements •«* there. 

J 0 you discuss Exhibit A with anybody. ^ you aiscuaa 

; E:tI ' ibifc B with anybody. " 

4 had h ° “ Y ° U «“*«" °f the fast that there 

s' . ‘ spared by taTCnthol aid delivered 

to Firestone? 

9.1 

j CRACOs Santa obiae-M™* 

0 objection, your Honor. if B 

exactly the saas question. 

2 j THE C0URT * I an afraid it i 8 . 

, 0 Dld LaVenth ° 1 diSCl8 - ho Alloa & co # ^, , t 

J any time that he had issued Exhibit A-47 


MR. cmco. i proos my objection about "issued* 

but — 

THE COURT’ Weil, we will take it vita that caveat. 
* - a representative of Allen a Co. or to Allen 

* Co.r 1 „ really no t quite sure of exactly, air. 

0 MlS y ° a ° r 0 “ yo “ als ° « Lavonthol b,U anyone _ 
raECOORT. now can he know whether anyone else did. 


Did ho. 


0 Bid you ten anyone from Allen * Co.. me., that 


yow had issued —— 


iaauod? 


TI!E C ° 3r<T ‘ Ca “ you 088 other wo:.^ besides 

dstkct m isr repskters 

...» ...., IfciYEO STATES CCi'Tf 

. IQ.MS-, N.Y.. m.y, wjf Teuirmt^ oo «ia dt 7<&k 
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I raise the point simply because I -rant very much 
to do what the Court instructed at the end of the session 
on Friday, which is pick up the pace and I would appreciate 
it if Mr, Pollack would now tell so any other witnesses 
that he intends to call so that X can be prepared to cross 

examine or waive cross examination of the witnesses with 
credit ion. 

I haven't the foggiest notion who Me. Duff is. 

“• P0LIJlCK ' 1 *• Craco at that time teat 

1 would be happy to exchange a witness list with him. 

He didn't see fit to exchange a witness list. 1 then told 
him who my witnesses ware that day and I gave him that 
information in advance of thoir testifying. ' 

MR. CRACO* Excuse roa. 

MR. POLLACK. Excuse me. Let me finish the state- 
ffizoit, please* 

This morning X decided to uso Mr. Duff a s a 
witness, x told Mr. craco that 1 could not. vmtil X saw 
how tho trial developed, determine with certainty who my 
witnesses would bo. 1 have no objection to a written 
exchange of witness lists with Hr. Craco. x think his 
trilateral deaanda are unfair, 

flR. CRACO. if the Court plaaso, it is simply, and 
1 represent this to you as an officer of this court, flatly 

.'CM*! ISStM OiSYRtCT COJJMT RE.FCfVIfEiiB 
tJ'/Ti'l-D STATE'S GM’iT MOUSE 

lr-J.fi J,x £■.MX, NX msi GOUT Mm 7 
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Duff - direct 


untruo that any such proposition for an exchange „ as ever 

ma3 ° t0 If ** ha3 >—• X «~M have corplied with it 

I instantaneously. 

X ' U 0311 83 Wltnessee . «r. Li pi in, Eoyer . 

“““ ° £ U ’ S - it is possible that X 

BlU CSU *“"* F it° a tcne. i would life to W who 
you are going to call. 

MR. POLLACK* 1 »iii ..t, 

will call as my remaining witness 

Mr. Goorga Duff and it*s nostihi* ** 

P° ss iblQ, if we can obtain him, 

fbat I will call Mr. Lea M 3 y 0r . 

TJS C ° D ^ 1 If y ° U nQed fcirro to Prc perly prepare 
cross ©nomination of this witness. Hr. craco, x win giva 
it to you. 

m ' cmco ' Thank you, your Honor. 

the COHRT, Ml have him recalled out of order 
go soon as you can cross orpine him. 

MHe CRACO* Thank you. 

DIRECT EXAMINATION 
3Y MR. POLLACK* 

Q Hr. Duff, are yon an attorney and a timber e f the 
law fin, of Eoltaaan, Wise & Shepard? 

A I am. 

o How long have you boon admitted to practice in 
th'S State of Mew York? 


StHiiTJuiWj i'JSlT-'JQ' GQC^rr RF,POSTER i 
m r. v r/S] IAtll . STATES COtfiT HOUSE 

“ •aA..k. s j„Y.,M.Ye 1«TJ7 YtP.iKmix CTt?-7^(300 
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Since 1940. 


! ° V/hat is Your specialty? 

A Wclalty la eecurltlas lav,. 

o Have you authored any treaties? 

A Thor© aro two treatise 

^reatisoa — one entitled when 

Corporations Go Public T 

Israels and - * — *• «- 

xau CODET, Again, Mr, Pollack, could you 

^ O horo . so tto Hitnoaa ia ioekin9 at n3 ^ h8 

testifies and not tho back wall. 

MB witness* Tea. your Honor. 

A other troatloo i3 ^ 011 ^ stockholdara 

CGrtai " In3id - a ' «** ^ edited in mo for the 
Practicing Law Institute. 

Q Do you hold a positi-m 

P tioa of r ©sponsibility in the 
American Bar Association? 

A I do, Mr. Pollack. 

Q Please identify th© position. 

A , « chairman oi the Subcodes on Private Xs.ues 

COmdtteQ ° n Regulation oi the Tricon Bar 

Association. 


f 4 «mtar ccust imorem 

“ m’ ■'•J S f,AYtzS CCVRT-UQlKf; 


«Ci.Lya:u^5i.Y..av. wW 


1 CtSrRiO&gx Gim xkoy 7h(sqo 
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o la Holtzmnn, Weiss s Shephard counsel to Allen 6 
Co. and Allen & Co. , Inc.? 

A *• :Y<33, el*'.' 

Q Do you personally handle legal masters for 
Alien & Co. and Allen & Co., Inc.? 

A I do. 

Q In 1971, did you obtain alignments for Allen & 

co.^d Allan & Co., Inc., of units of tho Firestone Group, 
Ltd.? 

A I did, sir. 

Q Ploaoa deccribo tho obtaining of . :;ha a3slgnmants> 

A In 1971, them were a number of purchasers of 

tho unite „ho came to Alien a Company and principally Allen 

6 Company, Incorporated, end a aid that they might i g^T - 

purchases. 

Ac a result of that, wo negotiated with certain 
Of the purchasers who had come to Alloa t company, Inccrpora. 
ed, for an assignment of their promissory notes to Alien 5 
Company, Incorporated, and/or Allon 6 Company. 

Q Woro these people customers — 

MR. CRACO: Excuse mo. ycur Horn*,:, I move to 
strike so much of Mr. Duffs testimony as purports to 
introduce the conversations had with other unidentified 
purchasers of units in this matter, at least to the extent 

DSSYRiCY CC tkT REPORTER- 
U'tiYB) STAGES COL; ttT HOUSE 
t-.vmt'li, N.Y., H.Y. IQIXff/ Tfc UifttCWRj C&n JkMDT 7.4530 
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that it. cannot bo used to prove the truth of what they 
a aid. 

THE COURTi MX right. w. will t*:e it uad.r 

the state of mind exception again, not for the truth of 
the fact. 

Q Huro these persona substantially all customer, 
end clients of AlUn s company, Inc. and Allan s company? 

MR. CRACO: i 0 b je ct to tho question, your Honor, 
as to form, i don't know what ■substantially,:!!'' moans, 
end, if ho wants to identify the purchasers, y think he 
can ask directly. 

• • 

THE COURT: Yes. i am afraid it is indefinite. 

Hr; Pollack. 

Q Did the assignments to Allen s company and Allen 

* company, me, of the units occur prior to the institution 
of the third-party action by Laventhol? 

A I believe it did, air. 

Q Hava you, at my request, during the course of 

this trial attempted to obtafa written confirmation of the 

assignments that wsro made in 1971 ? 

A I have. 

Q I show you contain documents which I marked 
A- 22 , and ask you whetherthese documents reflect the 
acquisition in 1971 by Allen s Company and Allen s Company, 

Sr/JTh’JuJi EJfSYtliCT COLP:T POSTERS 
<vv ,. r ... ST ’AYESCOUNTMDIES 

' .i.vo Yut,fjf-JK!?42| ffiantf»T TyiSSO 














J°P J Duff-diract. 

Iac. # of the units of Firestone. 


A Yes, they do, Mr. Pollack. 

MR. CRACO: Aro you preferring thane in evidence? 

MR. POLLACK: Yea. 

MR. CRACO: The first page of the dv-uments, which 
together comprise Exhibit A-22, purports to bo a letter 
fvcm ono Elliott n yin an to Allan & Company, dated February 
25, 1971. as to that, I object aa to its rolovancy and 
materiality on the issues in this litigation, but have no 
objection on other grounds. 

The balance of the pages which are not marked 
but cucccod that page, all purport to be documents on the 
letterhead of Alien & Company, signed in one ~orm or 
another and obviously composed by Allen & Company, Inccrporat 
ed, and as to those I have the objection with respect to 
materiality and relevancy, but tee further objection^tiwkite..^^ 

they are obviously self-serving instruments preparedE?-- 

tins party to bolster his claim in this proceeding and, 
as to that, I object to them. 

THE COURT: May I see them? 

(Handed to the Court.) 

THE COURT: Overruled. 

(Exhibit A-22 received in evidence.) 

SOUTiHSlM DISTRICT COURT REF’CRTERS 
US HTCD STATUS COURT MOUSE 

F0i!J;Y MX, i!»Y, 10007 Y$ : .l.EP*tOMG» GQtm KNOT 7^0 
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Q VOU testified a moment ago that «t my request 
duxtag the course of this trial you attempted to obtain 
written confirmation of too oral assignments. 

I now show you certain documents and ask. > 

whether those reflect certain of the written confirmacrons 

that you have boon ebl, to obtain since I asked you to do 
so 24 hours ago. 

A Yea, Mr. Pollack, they do. 

MR. POLLACK: i offer thorn in ovidence, your 

Honor. 

HR. CRACO. I object to the admissibility of 
tl.es* documents, both the into o, October 23, 1973. and 
Purport to be confirmation of transactions sntecodln, 
that date on tho ground that they aro blatantly hearsay as 
to that fact and, otherwise, that they are incompetent. 
Irrelevant end immaterial in these proceedings. 

1 press particularly my hearsay objection. 

If these people could be found for the purpose of procuring 
a confirmation to bs put into the mouth of this witness, 
they could beprocured for the purpose of giving testimony 
under oath in this court and the effect of this is to 
preclude me from any examination of thas. purchasers of 
the units as to material matters such as reliance and 
their knowledge of their transactions undarlying the 

axjTWE ; iv4 Dernier cam ^foster j 
... ^ —1> HYA'ftS cm: THOUSE 

■ i L, ’<tS, Wn /c, N.Vs It'iiff Yglef-wQ': 52j CC^ l/;N2)T 7«^5^o 
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THE COURT: How do you escape the hearsay 
objection? » 

\ . f POLLRCKt "« b^liove that it is part of the 
rc3 gootao, youi* Honor. 

. HR. CRACO: The roa gestae did aot „ ommeaoo on 
October 23. 1973. It waa ,, ng ^ by ^ ^ 

HR. POLLACK: These documents moraly confirm the 
transactions that occurred in 1971 . Mr. craco had a list 
of these purchasers. 

the court, I win sustain the objoction, 
blatant hearuay. 

MR. POLLACK: Your Honor, they ara not introduced 

to provo the truth of anything. They are introduced to 

prove a confirmation of the assignment that occurred in 
1971. v 

the court: But that is ■•he very point. 

BY MR. P01.LACK: 

Q Hr. Duff, subsequent to tie acquisition by Allen 

6 0B - “• AUoa * c °" Of the mite in 1971, did 

Allen . Co. and Allen t Co.. Iao . aim „ clail „ on ^ 

units in the reorganization proceedings in the Federal Court 
in California? 

A They did file. 


& rfJiMiktsj bmwer gumrt f epoffiTEiv, 

, . .. ww® '»iAit:s court turns 

H5. .hi ,w.t4.U»- v MX, H.V* RrJW YtifUiih,: j«n, (T&n.u 
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Name 

Arnold L. Lipkin 
(Resumed) 

Georgo M. Duff, Jr, 


Direct Cross Redirect Recross 


EXHIBIT INDEX 


Exhibit 


A-22 


Identification Evidence 


syjircsttN oismia court reporters 
Ucsitkc SvATt:'', Court House 

i' -Mx CuVJa?:*, MY., MY. KW fcUSPHUSi OSRTLftKD 7-4&0 









jbrf - 6U6a 

TRIAL TRANSCRIPT DATED OCTOBER 25, 1973 
Gerald L. Herzfold * 


The Firestone Group, Ltd., et al.. 


(Trial resumed.) 


New York, New York 
Ocrtobar 25, 1973 - 12*05 p. a. 


GEORGE M. 


D o p p, resumed the stand. 


having been previously duly sworn. testified further 
as follows* 

direct examination 

BY MR. POLLACK (Continuad) * 

1 • • 

MR. pollack, shall I proceed, your Honor? 

THE COURT* Yas, Mr. Pollack. 

0 Mr. Duff, you testified earlier this week that 
in 1971 you supervised for alien * Co. and alien * Co., Ino . 
their purchase of units of Firestone free various customer. 

who had purchased in a private placement of 1969, is that 
correct? 

That is correct, Mr. Pollack. 

' Q Has it part of the understanding in the l 971 
purchase by alien 4 Co. and alien 4 Co.. i„c. i» the 1971 
Pnrchaso by alien 4 Co. and alien 4 Co., Ino., that they 

wore obtaining all of tho rights of the purchasers to sue 
undor fchoao &grs£jni3Qt3? 


SCUi'>SL-itel ^STRUCT CGJJf.'T R3*QSiY(l:3$ 
1*8 »'H> STATE-S GOJBT NCUSS 
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Duff - direct 


A That is correct. 

HR* CRACO* I object, your Honor, to the testimony 
now sought to be elicited, as calling for a conclusion of 


law. 


THE COURT* Yes* 2 would think the instruments 


speak for themselves. 


Q Hr. Duff, did Allen & Co. and Allen £ Co-, Inc-, 
bargain for all rights which the purchasers had under the 
units? 

MR* CRACO* Same objection, your Honor. 

THE COURT* Sustained. 

Q Was there any discussion, Mr. Duff, of the right 
to sue under these units? 

MR. CRACO* Well, your Honor — 

THE COURT* Sustained. 

HR. POLLACK* Your Honor, at this time I would 
make an offer of proof that it was a part of the understandin 
that when the Aliens purchased the units, in 1971 from 
these various customers who had purchased in the 1969 private 
placement, it was part of the understanding that the Allens 
ware acquiring their rights under the units, including 
the right to sue. 

MR* CRACO* Z object to the offer of proof, your 
Honor, on the grounds previously stated. 


SDinit&IN nUlRtCT cause? REPCaTiSJS 
LWVeD STATES C C'JSY iWU&i • 
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the COURT, lt l0 hear3ay . 

E ° YOn hara a instrument of assignment of 

Jia rights? Mr. Pollack? Don't you have a written assignment 
of tho rights, whatever they ware? 

MR. POLLACK, In one of the Instruments there 
is a specific reference to the assignment of claims. n,at 
was one prepared by the attorney for the seller, in 
the ones prepared under the supervision of Mr. D „ £ f, ^ 

..s not an solicit statement about the rights to sue. 

the COURT, Hhat is your theory? How do you acquire 
eights to sue v;hon you buy? 

MR. POLLACK. You acquire all the rights of the 

purchaser. Also, the right to sue under 10B5, under the 

«ese law. is assignable and it is assignable by oral assign- 
cant. 

I now seek to prove tho _ 

THE COURT. I'll l at you put lt ^ subJeot t<> brlef> 

to strike it out. It's the only practical way to handle lt 
now. 

Frankly, my inclination is you are dead wrong so, 
if you have got an alternative way of doing it. you better do 
it. It Just doesn't strike me as right. 

HR. POLLACK, Your Honor, we tried to show subse- 
cgzsnt written confirmation of the oral assignment of claims 

sctrn-H n dut^ct co. rt repc*ter$ 
lii i£ 0 STATES CCl'JTlIJOUSg 

FC. , ..QUA#,.., .1. A, M. f. 10C07 Tt-Ki’WQtiKx QGJTflAJDT 7*45^0 
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by offering A-23. 

i 

3 

THE COURT* Ho 11, I'll take that on the same basis# 

4 

all of this on that basis. 


5 

HR. CRACO* Your Honor# I have no objection to 


6 1 

your taking it subject to a motion to strike# of course# 


7 

but the Court did rule on the prior occasion — 


8 

THE COURTi I know I did the other day. I was 


1 

frankly not fooling too woll or I would have taken it at 


10 I 

that tima subject to a motion to strike, since there i 3 no 

% 

II 

jury. 


12 

MR. CRACO* Your Honor, I understand that in that 


id ; 

ovont, Mr. Pollock wishes to add on additional page to E:<hibit 


14 

A-23 in his proffer. 


15 

THE COURT* Let's put it in. 


16 

MR. CRACO* Your Honor, so the record is clear# 


17 

I object to their admission on all the grounds previously 


18 

stated. 


19 

THE COURT* Your objection is perfectly clear and 


20 

preserved and I'll want a brief at the end of the trial. 


2) 

MR. POLLACK* For the record right now v;a offer A-23 


22 



23 

24 

• 

f 

r 

25 

) D&flMCY COS' XT LEfCRKTRiS 

UttmD r.YAYt:$ CCik Y NOUS 

* FOC.&Y M.Y., M.Y. MW Ttri OCaTliWDT 7*4550 
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MR. CRACO: Same objection. 

THE COURT. I'll rocoiv. it. 

(Exhibit A-23 received in evidence.) 

Q Mr. Duff, to complete thio line C f tootimony 
la accordance with inatructiona of tho Court, did Alien a 
Company and Alien a Company, Inc. riceivo oral nsoignmont. 
of all righto, including tho ri<iht to buo whcn ^ bought 
thoso units in 1971 ? 

i 

A Yea, it did, Mr. Pollack. 

MR. CRACO. Hay i have a continuing objection? 

THE COURT: You have a continuing objection, 
yea, Mr. Craco. 

Q Mr. Duff, you said, "You, itdLd." 

A ihoy did. Both Alloa & Company and Alloa & 
Company, Incorporated, bocuuao thoro were actually two 
purchasers, one being Allen & Company and tho other being 
A.llon s Company, incorporated. ^ 

i 

They did receive, ut that time, in 1971, ouch 
oral assignments. • 

l 

Q 1971? 

A 1971. 

Q Alloa & Company purchased from acme of tho 

people and Allan & Company, Inc. purchased from othora? 

A That io correct, Mr. Pollack. 

Q Mr. Duff, to return to tha ., 

of th * reor ^ anl 

1 ^ jV[:0 STATES COURT J401C2 
" Si ' UARP * M‘Y. IGJiV TtiLGSvWKCU OlmsttOT 
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zatioa proceedings in the Federal, court in Califoraia, did 
Alien s CO. aad Alien s Co., Inc., after they purchaaed 
these units file claims in the reorganization proceedings? 

A Yes, they did. 

Q Were the reorganization proceedings in 1971 ? 

A Yea, they wore. Thoy may have been in other 

years, but thoy cortainly were in 1971. 

Q w<sr© the claims of Allen & Co. ar.d Allen & Co. 
Inc. approved by the Fodoral Court in California? 

A Yes, air. 

»* 

MR. CRACO: Excuse me, your Honor, i object to 

« 

that insofar as it might be construed as being offered in 

« 

some way to validate the claims, i have no objection to 
proof that tho claims wore submitted end certain action 
was taken on them, but I am afraid that the approval by 
the court In California of certain claims for the purposes 
of tha bankruptcy is not probative evidence on whether or 
not Allen t Company owned those claims for purposes of th. 
suit her© being triad. 

My objection is to any inference to be drawn fron 
them, th&t this testimony is being 'offered for tha purpose 
of proving tho validity of the claims for those purposes. 

MR. POLLACK: Your Honor, we think that _ 

MR. CRACO: Aa to that, it is hearsay. 

SCHJsK(:RM Um RICr CCUTCY Rl;PCiVSB?S 
Uift'rtfD STATES i.mTf KOUSS 

i ciii-Y sckiahe, rx, h.y. mw ieuwmzk gou-iunot 
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MR. POLLACK, we think that is , matter fer 
“ 4 d0$3 “* receipt of the te.ti- 

raooy. 

the COURT: Wall, It boars ©a tho materiality of 
tho tfistimoDy. 

MR, CRACQ: Exactlv rr j. , 

exactly. if lt la offcrod 8ol#ly 

for the purpose of proving that a claim was mad. ^ 

certain conation received that would litigate damages 

- that issue it may ho material hut. a8 to the ownership 

of the third-party counterclaiming plaintiff, of the claim 
here in issue, lt la hearsay rina OXCQpt ^ nltlg>tlon of 

damages, it is immaterial. 

MR. POLLACK: Among other things — 

TBE COURT, Again, I „Ui take it for whaf. 

worth, but my offhand impression is that you are correct, 

Mr. Craco. 


Strim-Jf -ciM D?;»miCi’ COtiKT flgPCRTF-KS 
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0 «r. Duff. did «!«» « co. ond Mien t C o.. i ao . 

receive preferred otock of Firestone in th* 

rona “ *** reorganization 

Proceedings ? 

A YGB, they did. 

HR. pollacks YOU* Honor, a t thin time i offer 

iD ° ViCtenCa ° OOBtta « of ah order of ^ Ualtad 

Stnton District Court for the Control District of California, 

ch established tho value of the preferred otock as of 

tho date of the reorganization proceedings at S l.o 7 per 
Ghare. 

MR. CRACO: May I 8QO it/ plGa6<a? 

MR. POLLACK: y«a. 

MR. craco: This is not an exhibit that you I 

have previously shown to me. 

MR. POLLACK: i have just obtained this. would 
you consider it for certification? 

MR. CRACO: j US fc a second. I 

May I note for tho record, your Honor, that thi. 

order, the authenticity of which I do not for „ „ ' 

uoc ror a moment dia- I 

puto, purports to sot a fair value of tho preferred stock 
as ah October 1. 1971, a « described by Mr. PoUack , bufc 

aoss so by an order of July 3. i 973 , a time at which this 
litigation was woll under way, and the claimant who was 
receiving the preferred stock presumably had an oye to tho 

£03/1) t-f b '(,-3 £SK.TKtcr (X ] M f I 

rvM r; V v .... | 31 ® SPATES C05 AT 5C<tKJS5£ I 
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establishment la the bankruptcy preceding of the value that 

I ” iSht ** ° f to hln In establishing his olein 

bare. 


Consequently, I object to th. receipt of thl, m 
evidence n8 being of any probative value at all on the 


value of the prafarrod stock received. 


I might note insofar aa any data that night 
bo made of collateral estoppel or raa judicata that 
Lavcnthol, Kreketein was no parly to the proceeding,, in 
amia. in that posture, it scams to me that this 
order constitutes hearsay as to the value of the preferred 

stock.and hearsay which is generated during the pendency 
Of this litigation. 


MR. POLLACK: Your Honor, 1 would point out. 


" d 1 “ r *™ t t0 that neither Allen a co. 


or Allen a Co.. Inc. had anything to do with the application. 
It states on its face that it is an application of th. 

Firestone Group, Ltd. to th« Court. 


THE COURT: How 1 B it probativa hero? 


MR. pollack: it. tends to establish a dollar 


value for the stock on October 1 , 1971 . 


thlno Mv - C0URT; 1 d ° ^ S€0 how 4t ««tablishea a 
9. . ollack. There i. no opportunity to 

cross-examine, there isn't anything. u „„ 
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evidence at all. Soma court somewhere in another matter 

flading a valuo, which too defondant bare was not 
sreprer: anted at. 

MR. POLLACK: Your Fonor, may I make argument 
to tha Court on that point? 

the COURT: Yea, sure. 

MR. POLLACK : in 1971. aa Mr. Duff has testified, 
several of tho people who had bought in the private plac- 
ment v;ara unhappy about this i- _ 

; MR. CRACO: i heu ^ o interrupt, but I do 
think it ought to fairly state the record. 

' 4 

Tha Court ruceivod that testimony, subject 
to my Objection that it was net being received to prove th. 
truth of the statements. So for counsel to argue now that 
it was in fact a true statement, it seems to me is an 
impermissible argument for the record. 

the court: Let me just hear his offer. 

MR. POLLACK: As I started to say, in 1971, 

several people that had bought in th. private placement of 

1969 ware unhappy. among them wer. customers of Allen s 

Company, Inc. and Allan a Company. Allen s Company and 

Allen a Company, Inc. bought these units back from the 
purchasers. 

Shortly thereafter. Firestone want into reorgani- 
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U0a ‘ * “ '« - 

« _ *• “ tt * -*• •* «— P*°Ple Who 

9 1969 ' "* Ail * n put these units Into the 

Federal Court to CoUfornl, « oaJ d 

.. D , T d 8<ad ' «• Mle a claim 

as owners of those units air,r,„ 

_ * 0n ' J with everybody else who 

owhhd the units, and they got certain « 

was to options, cno of which 

Preferred stock. They took the preferred stock 

our da W ° ^ * ° atabll8h ' “ « ‘-i* *r 

d “ a90S ' 010 ™ lu « »' the preferred stock at the « 
the*. a.v „ . K at fcno time 

tnat they acquired it. 

a Judge of the B^kZ ° f£i ° lal * UO °** corti «^ by 

the Bankruptcy Court in Calif,™!,. and it is 

offered under Federal Rule a a 

Polo 44 as ouch a document. 

THE COURT: But that is not the point vw I 

u . , 0 The point 

it just dooa notprove anythin, hero. 

MR ‘ P0UACKl 1 taspoctfuiiy differ. 

THE COURT: I will take it but r .4 
u . but 1 <3o not 'Jiink I 

KOrth *** ptpot it is written on. I 

MR. CRACO: J, that Exhibit A- 24 ? I 

MHe POLLACK: Yes. I 

(Defendant's Exhibit a- 24 received la 
•vidonca.) I 

0 ^ DUtf - 18 **>“• “V market today for the 

Preferred stock of Pirostcn .2 

ra.sy square MV p y S ',»!H s c : aOT *«u® I 

9 *«i©| K*Y» 1^07 Yp f•» /w * I 

‘ rnr.?i a\«\t •» Ar.nik | 
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MR* CRACO: I object tc the question. The 

witiis.a has not boon qualified aa .an expert la the market 

• s 

movement of the preferred stock., 

*■ 4i # * 

the court: Sustained. 

Q Mr. Duff, have you made inquiry as to whether 
there is or ia not a market for the preferred stock of 
Firestone? 

THE COURT: Sustained. 

mr. CRACO: i object. He can answax it yes or 
no, I suppose. 

THE COURT: Answer it yas or no. 
h . The answer is yea. 

Q what was tho rosult of your inquiry? 

MR. CRACO: Now I object as to hearsay. 

THE COURT: Sustained. . 

MR. POLLACK: flay I make an offer of proof? 

If Mr. Duff wore permitted to testify, he would 
testify that there is no market today for preferred stock 
of Firestone, on th® basis of hia inquiries and his represent 
aticn of Allen, which is a holder of that preferred stock. 

THE COURT: i will take it again, take that motion 
again, but it is subjoct to a motion to striko. 

MR. CRACO: i object to the offer of proof for 

the rocord. 
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THE COURT: You concade that is what h* would 


say if ha vara askad? 

MR. CRACO: i 8 up pose ha would now. 

Q 2-ir. Duff, would you so tastify? 

A 1 so testify. 

MR. pollack: No further questions. your Honor. 

THE COURT: i j U at want to warn you, Mr. 
Pollack, in icy opinion it io rank hearsay. 

MR. POLLACK: Thank you, your Honor. 

CROSS examination 

BY MR. CRACO: 

Q Mr. Duff,i show you Exhibit a-22. 

HR. CRACO. I have a copy of it. do you hava 
tho original that was marked with you? I would like to 
place the original in front of the witness. 

whila Hr. Pollack looks for that. Judge, lot 
me perfect the record on one point. I think in the light 
of developments this morning on A-22, I should do so. 

1 object to the receipt of Exhibit A-22 at 
page 395 of tha transcript on tha basis of it. self- 
serving Character, and I regret to say that at that point 
I did not uss the perhaps talismanic words that 1 regarded 
the documents taken as a whole and separately to bo clearly 
hearsay. I want to add that to my objection by way 0 f a 
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m particular, I draw the court’s attention to 
the fact that each of those documents contains a state¬ 
ment acknowledging that Alien a Company, or, in some cases 
Allen & company. Incorporated, has paid the sum of 
§100,000 to the person who initials the transaction, 
and that on all except the first thcro is a confirmed 
or acknowledged or rocoipt at tho bottom, i think it io 
pretty won established by this Lime that a rocoipt in 
this form, not in oho ordinary course of business, is 
hearsay as to the raceipfcof thoss funds. 

And to the extant that Mr. Pollack intends to 
roly for hia damages on tho amount ha claims to havo paid 
out to these respective purchasers, as distinguished from 
the faco valuo of tho units themselves, i object to that 

testimony in particular in this oxhibit as hearsay as to 
that point. 

Accordingly, i move to strike Exhibit A-22. 

the COURT: i will reserve on that. 

MR. CRACO: Do you havo Exhibit A-22 for me to 

show the witness, ploose? 

MR. POLLACK: Yes. 
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1 O A* I correct. Hr. that MllMt „ 

Of seven pages? Eight pages. 

A Tea, that is correct, Mr. Craoo. 

° ^ yon ^ preprad the first of those paga. 

? ' FebrMry 25 ' *«» The first page. 

A 2 don't know v.ho prepared it. 

0 DO you hnow eho propped the second pa 3a , 

By prepared in this context sir r 
'0 drafts the Xaaguage. 

l A 1 ka °“ dra£tea *«■* ^ » or under *y 

u ncporvision. 

i o le that true of the third page? 

A That is true of the third page. 

0 18 Lt Of the balance of ~ 

A 227 of *** Pages of Exhibit 


Yoo, that is true, 


o With tho exception of the first page, vhich .as 

„ &0t ^ *" « -** Vour supervision, uere the 

Ptgoe „hich vara prepared by voa or mder ^ oaporvlslon 

B ^ - ~~ the tronaactions 

a you then understood? 

l\ * 1 *“’* *“"* 1 tentlfiaa « Vo» characterised „y 

^ I toatlsoay. I said that x dida-t haov «ho had prepared 

tho first page. It was prepared either by «, or ^ 
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supervision by another lawyer in roy office. 

Q I thought you testified that you didn't know who 
had prepared Exhibit — 

A That is correct. 

Q The fira< page. 

A I did so testify. I don't find that inconsistent 
with ray further testimony. 

Q Now, referring only to pages 2 through 8 — 

A Yes, sllr. 

Q of E:diibit A- % is it your testimony that those 

pages wore prepared either by you or someone acting undor 
your supervision? 

A That is correct. 

Q Nov t, my question is, with respect to those pages, 

was it your intention, at the time of their preparation or you r 
supervision of the preparation, that they fairly and accurate! r 
reflect the transactions which they record? 

A That is certainly true. 

Q Uould you turn to the * seventh page of Exhibit 
A—22. The correspondence between Allen a Company on the one 
hand and Freeman & Gorla, on the other, ask you whether or 
not in that transaction or the transaction which that purports 
to reflect, any portion of the common shares which formed 
a part of the aggregate unit was transferred by Freeman 
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% 

4 Gtexla to Allen & Company? 

A It appears that no portion of the common shares 
vTere transferred by this document. 

Q So insofar as that portion of A-22 is concerned, 
do you wish to modify your testimony at page 394 that these 
documents reflect the acquisition in 1971 by Allen & 

Company or Allen & Company, Incorporated, of the units of 
Firestone? 

A Yes. 

Q All right. Now, would you look at the eighth page, 

tho transaction between John h. Kaplan 4 Company and Allen & 
Company. 

Is the same thing true of that transaction? 

A Yes, in soma oases the common shares were purchased 
along with the notes, and in soma cases thoy were not. I 
have always thought of the units as the debentures themselves 
which made up the principal part of the unit. 

Q Well, it is fair to say, is it not, that the units, 

aS r9flGCted by ^ notQ and the stock purchase agreement, 
consisted of a note and 5,000 shares of stock? 

A It is true that in individual negotiations the 
common stock was not only purchased, it was a v»ry small 
part of the overall unit. 

O Bnt in certain of tho negotiations the parson with 

SGUW©^ DSSTOICT COHSTT REPORTERS 
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Wh °” ‘ • «»«,. Incorporated, da.lt 

retained an interest? 

A tha.t is certainly trae. 

0 ^ wa y of common shares? 

A That is true. 

o Sshibit A - 24 wUch has boon received by tte ^ 
nnbioct to a motion to ctrite. let ne ash you ju3t oa. 
question concerning that 0 * 

'.'aa there a plan of reorganisation of the Fircotone 

Croup approved by the Coart in California t„ 

uiomla, to your recollec¬ 
tion? 

A To the bast nf ~ 

ny rQC °llection, it certainly 

vas, yes. 

« Co yo„ re^r the a.*. as of which that roorganis.. 
tion was approved? 

* No, I'm sure the recordo would chow it hut 1 don't 
rcraaaber the date, 

o Is them anything .in A - 2 4 that would rofrol y oat 
recollection on that point? 

A May I axaminb a-24? 

Q Certainly. 

A I ta't .a, anything in this record which show. 

when tho reorganisation petition was a DDm ,~a ^ 

was approved. Perhaps 

you can show it to ma. 
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» It your recollection that it occurred in U71 

or thereaftar? 

* I have no firm rocoXloction. Our firm wa. not 

1- charge of reorganisation prooaedinge end I just don ., 
recall. 

0 *“* at Pa9 ° 2 ' U y°» «uld. oe A-22. An 

I understand that communication, dated December 20 , 1971 

- ewe 

““ m t. a. . 

of common otock of the Piroetone Group, «*. 

Do you see that? 

A 1 see that. 

j- 

0 »». »y motion to you, sir, ie whether the 

promissory note of the Pirestono Group was ever purchased fro. 

““ CaPltal A30O ° iatOa by • Company, Incorporated, 

A It appears not. It appear, < his transaction, 
which may have been negotiated before reorganisation 
petition was approved may have been confirmed afterward., 
hut it looks as if What wee enquired here was the preferred 

stock which cams out of reorganisation rathor than the 
Aiote itoalf. 

0 What shout the conmon stock, was that affected 
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by the reorganization? 

A The common stock was not affected by the reorganisa¬ 
tion, to the beat of my recollection. 

Q So ia it fair to say that the second page of 
Exhibit A-22 on its face doesn't reflect the acquisition 

by Allen 6 Company, Incorporated,, of units of the Firestone 
Company Group, Ltd.? 

A Hell, It oppaars to reflect what is substituted 
for the unit, which was the preferred stock. 

Q Are you prepared to testify that for each promissory 
note there wore exactly 7,730 shares of co..ve.-tibla preferred ' 
stock, series A, issued? 

A No. It appears that EES Capital Corporation 
only purchased a portion of a unit, and consequently, they 
received — if my mathematics is correct — they must 
have purchased approximately a third of a unit rather than 
a full unit, in the original placement. 

Q So your testimony is, if i may summarize it, that 
to the extant that you are able to construe the second page 
of Exhibit A-22, it reflects the post reorganisation purchase 
of one third of the promissory note portion of a unit 
and 150 shares of common stock out of the 5,000 shares of 
common stock that were a part of that unit and which 
were unaffected by the reorganization? la that a fair 

SCWMEITN DISTRICT COURT REPORTERS 
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stannary? 

A That appears to be ao, yea. 

0 So again, this doesn't 

I * reflect a confirmation of 

" “““““ 

porated, of a unit? 

MR. POLLACK. Objection, argumentative. 

''HE COORT, overruled. 

A .1 don-t disagree, it appears to reflect - what 
happened was that tho negotiations undoubtedly with some of 
these people continued after the reorganisation was approved. 
At least with BBS capital, and that these were the shares 
wh.ch represented an aliquot portion of a unit. 

o And your best testimony, as to the aliquot portion 
which they represent, is that they represent one third 
of the promissory note portion, i. that correct? 

A «y recollection is that they received - that each 

holder of a $250,000 note received 25.000 shares of prcferrad 

atocic in tho reorganisation. So that oerhann 

perhaps saxosone eloa 

could do the mathematics, but if you multiply this by three 
It oomss very close to the 25,000. It looks lice a third 
or just a little less than a third of a unit which had 
originally been purchased by EES Capital Corporation. 

O I draw your attention to the feet that in all 
the Page. „* Exhibit A-22 but the first ^ lo . 
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by Alien & Company, Incorporated, or Allen £ Company, as 
the cm 3 cay be, of the receipt by Allen & Company or 
Allen e Company, Incorporated, of a general release from the 
Investor to whom the letter is addressed? Is that correct? 
Refer to the third paragraph of each of those 

pages. 

A It certainly appears to be — I think that is 
right. If I may just look through all of it. 

Q Taka a look. 

A ‘ There doesn't appear to be a reference to a 
release in the last two pages of tha exhibit. Perhaps I'm 
wrong. 
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Q I think you aru right and I accept that 

correction and. „tth that correction i. it fair to say that 

Ph9«8 X. 7 and amntain no reference to a lease and pagaa 
2 through 6 do? 

^ ^8 f air to oo otatOa 

0 With respect to those transactions in which a 

release is mentioned, do you know whathar in fact a rolaasa 
w&b given? 

A I am certain that a raloaaa waa given. 

Q Do you havo tho rcloaao with you? 

A I do not havo any documenta with me, a3 i d€ , frosa 
what are in my hand. 

Q DO you recall whether the release Instrument 
reserved the rights of tho investor against Eaventhol. 

Krekstsin or any other party in interest in these liti- 
gatlona? 

A I don't recall. 


rela&oo? 


THE Court : Was there n covenant not to sue or a 


THE WITNESS, fty recollection is that they were 
Blumberg forms of release. I am cert*, that Alien a Company 
aed Allen t company. Incorporated, at least in the ones that 
HT. craco referred to, did receive general release, of any 
claims which these people might have had against Alien t 
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Thd question la, when did you first begin to 
solicit these written oonfirmations, so-called? 

MR. pollack i objection to the form of the 

question. 

THE COURTs Yea. Strik© the word "solicit." 
tub witness: four Honor, is thero a question 

to me ? 

MR. CRACO: I withdrew the word "solicit." 

Q At page 396 of tie transcript you testified that 
at the request of Mr. Pollack, during tho courua of this 
trial, you attempted to obtain certain written confirmation*. 

My quaeften is when you first attempted to 
obtain ouch written confirmations. 

A On Monday of this week. 

Q That is Monday, October 22, the holiday? 

A if that'*: it, yes* Voterans* Day. 

( got in touch with four of the — 

Q That answers my question. 

A And all of them gave us releases, i believe, or 
gave us assignments. 

MR. CRACO: May 1 have the unresponsl.eportion 
of the answer etrickon, your Honor? 

THE COURT: Yea. 

MR. CRACO: Bear with me and 1 think I might be 
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Q hat’s sae if v« can aura thia up. 

I« it fair to a ay that Exhibit A-22 porporta 
to reflect — I recognize the documents spaak for thtm- 
seivss but I would like the record to be oloar about thia 
in summary - purports to reflect the acquisition by the 
--espoctivo Allan entities of seven notes, of five blocks 
ef common stock and one transaction in respect of preferred 
stock and 150 shares of common stock. 

MR. POLLACK: Objection, your Honor. The 
documents speak for themselves. 

the court: Tea, that's true, but i'll allow y,, 

question. 

A Pardon ma. i didn't hear your Honor. 

^.MR. CRACO: He allowed the question. 

A ,If i may just add it up — 

Q Dop't odd it up on the document, please. 

A How many notes? 

0 Seven notes. All excopt page 2. 

A Seven notes is correct. 

what woxo the other figures? 

Q Five blocks of stock of 5000 shares aach, pages 
ly 2, 4, 5 and 6. 

A Well# not page 2, That is 150. 
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Q Sorry. I misra ad my own notes, 
l# 3/ 4i s and $. ^ 

A That is correct. 

G And a transaction the character of which you have 
explained, on page 2. 

A it purports to show the apquisition of 7739 
shares of convertible preferred stock. Series A and _ • 

Q And you have explained that to the best of your 
present recollection.is that right? 

A Well, I was just explaining it again. 

Q No used to repeat. 

And but for the first page, not one of those 
pages contains an assignment of any rights, claims or what 
have you against Lavonthol or anybody else in as many words, 
does it? 


MR. POLLACK: Objection. The documents speak for 


themselves. 


the court: i'll allow the answer. 

A I think all of these documents represent _ 

the COURT: Answer th<a question. 

A May I have the question read back, please? 

Q Lot me refrme it so it is clear. 

A I'll answer the question if I may have it read 

back. 
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THE COURT: Hoad it back. 

(Record read.) 

A The ana war to that question is no. 

All of these pages — 

Q That's the answer to the qma tion. 

A Let me mako sore that I on answering. 

THE COURT: i r-m sure Mr.. Pollack, Mr. Duff, will 
give you an opportunity for any explanations. 

A Wall, your Honor, in answering, I want to make 
suro that I understood the question so that either a no or 

a yes may not be right in the question with the double 
negative. 

THE COURT: Do you want it repeated? 

THE WITNESS: Yes. 

THE COURT: Repeat the question, please, for the 

witness. 

(Record read.) 

A Would you read the question again? it's a 
difficult I would like to answer the question. 

MR. CRACO: Let me reframe the question so the 
witness is not under any misapprehension about it. 

f 

THE COURT- All right. 

Q Pages 2 through 8 of Exhibit A-22 contain on 
their face no assignment by -*rson initialling the 

soi/jK'i >zi n^rmicT ccusrr imponrezs 
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acknowledgment, in aa many words, of any claims to sue 
Laventhol, Krakstein or anybody «i'ao in connection with 

their original acquisition of the units. 

. * * «. . .. \ % 

' •. •• „ V* ^ v » 

■m. pollack* objection to the form of the 

4 - * ' • 

question. 

A I would like to answer. 

I think they all do provide on their face for 
the assignment of such claims. 

When you say "in as many words," I don’t know 
what you mean, but I would — 

the COURT: "i hereby assign." Does it say that? 
Do they say, "I horoby assign"? 

A They certainly do rot say that, your Honor. 

\ ■ 

THE COURT: i would think that is what Mr. Craco 
means by "so many words." } 

Q Lot me press the point. 

In point of date, which of the pages consisting 
of A-22 was prepared first? 

A I cannot tell you which one was prepared £±rst, 

I can tell you what the dates are of each of these letters. 

Q Well, is it not true that the earliest date 

that appears on any of them is February 25, 1971, and that 
that apparxa on the very first page? 

A No. There are two lgtttors here that are 

strict c< imr RkFo;?tei>s 
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A 

Q 

A 

Q 


jbp8 Duff-cross 

dated February 25, 1971, 

Q One of them being the first page? 

One of them la the first page. 

IQ there any date earlier than that? 

There is no dato earlier than that. 

And on the first page. In as many words, the 
language reads. ana I am taking a portion of it. >i have 
os signed to you all chosos in action or other claims or 
causes of action which I may have against the Firestone 

Group, Ltd. or any othei person arialng in connection with 
rcy purchase of said unit." 

You see that? 

A The language so states. 
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° Now ' 10 ®“ y o£ **• assignments so-called subsequent 
to that data or coatonporaeaous with that data, does that 
language appear? 


**• P0LIAC K* Objection to the form of the 
question insofar os it uses the words -so-called. ■ 

KRe CRAGOt i withdraw "so-called." 

A Wall, ore you referring also to thu assignments 
vrhich wo recently got, tha confirmations? 

0 Mo, sir. I am referring to Exhibit a-22. 

A X see. 

v 

That language that you road from tha first page 

of a-22 doss not appear in any other of the pages of A-22. 

MR. CRACO* No further questions. 

MR. pollack* NO further questions of this witness, 
your Honor. 

she court* Mr. Haiaoff, do you wish to examine? 

MR. HAIKOFF* No, sir. X have no questions, your 

Honor. 

TUB COURT. Ton are aroused. 

(Witness .reused.) 


KR. POLLACK, your tenor, t hava triad to organise 
our presentation of our counterclaim proof vary tightly. X 
hava tan minutes of questions that 1 want to ask Mr. Lipkln 
on recall and this would bo an appropriate time, if your 
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Honor pleases. 


6 77a , 


the cooar* All right. 
Mr. Lipfcin? 


ARNOLD L. 


" ~ M w " x.. L I p K I N, having been 

previously duly sworn, was recalled to the stand 
and testified further as follows* 

the courtj You are still under oath, Mr. Lipkin. 
further direct examination 

BY MR. POLLACK? 

Q Mr. Lipkin, at the time Lavanthol issued its report 
in the financial statements, you knew, did you not, that 

Firestone had not acquired legal title to the Nursing inns 
in Monterey? 

MR. CRACO* I object to the question as calling 
for the same kind of legal opinion that wrs addressed by Mr. 
Haimoff to Mr. Foil whon he testified and your Honor 
sustained the objection. 

THE COURT* Sustained. 

MR. POLLACK* Your Honor, precisely the same quastio 
was askod as to the passage of legal title from Firestone to 
Continental, it was not objected to and it was answered by 
the same witness, I can quote the page. 

THE COURT* if nobody objected, then he can 
answer, if ooroebody objects, it is an improper question 

soutew calmer comaT ns-PoaTERs 
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o luoioQ of u», whattar 

. *• **>«», at the 18 had Paas* 

z *" - i -~ 

* y °" — * iMgasaat aa to t «th. 

in, 3 fro ® Montarov^ 

MR * craco* Roll _ y 

oil . X Still object to It 

^ se ®a cbjaotlon. “ U ' your 

T ' ffi COURT, y e 

* ^ s the name* 

DM - — ^ 1q ^ qUaStl0n ' 

conaacti^ ^ ^ 


Honor, 


i did not. 

Did Von iootruct -,„ 

ernyone at Larenthol 

d ° aot recall vhat the 007 

audit* 

Ptogran call OIJ , OJ . 


0 °° yon toiot, of 

—tbol and anyona at ^ —* - 

fiudit? ‘ in Section with this 

A 1 do not, sir< 

° Dld you make *n y Jjlva . . 

° f ^ ****** ^ " J ati0a °* *** -watr 

? iroatr.,e? th ® 8Q P ro Portl© a to 

A Yo 3 # sl r . 

0 You Personally? 


Yeo, sir. 
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Lipkin - direct 


Q What did you do? 

* X spoke to Mr. Martin Seott. 1 asked Mr. Soott 
to get the information together regarding the acquisition, 
Make the documants availableto our people. 

o Did you follow up your conversation with Mr. Scott 
by any inquiry directly to Monterey? 

MR. CRACOs well, I object to that as confound but 
it is already answered, I think. 

THE COURT* itia compound. if a bad la form, 
w r. Pollack. 

Q Did you make aay inquiry of Monterey? 

A No, air. 

o Did you examine the first trust deed referred to 
in Footnote 4 of the financial statements? 

A Those were a series of first trust deeds that 
I believe were cade available to our staff. 

Q Did you examine them? 

A No, sir. 

MR. CRACO. you are referring now to Mr. Upkin 
personally? 

MR. POLLACK* Yes. 

A No, sir. 

Q Is there any reference whatsoever in the work 
papers of Lavonthol to substantiate your statement that the 

anmsuM semper caw repckters 
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J brf 5 Lipkin - direct 

first trust deed or the series of first trust deeds were 

examined by Laventhol? 


MR. CRACO * I object to the question. It*8 
improper as to form, argumentative and incompetent. 

THE COURT* May I hear the question, please. 
(The question was r^ad.) 

THE COURT* Overruled. 

J A 1 could not find them, sir. 

| 0 Did you examine the second trust deed referred 

j in Footnote 4 of the financial stateraents? 

I A That is listed in the contract of sale. 

j Q Did you examine the deed itself? 

A No, sir, 1 do not believe it had been prepared 
at that time. 


Q Did you examine the note payable from Firestone 
to Monterey referred to in Footnote 4 of the financial 
statements? 

A That is called for by the contract of sale. 

Q Did you examine the note? 

A No, sir. 

MR* CRACO* May I have a moment, your Honor, 
bafore that question is answered in fact — 

MR. CRACO* Excuse ms a second, Mr. Pollack. 1 
would like to gat Note 4 bo fore n». 
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N~, where wore you referring to, Mr. Pollack? 

I ask where you were referring to the second trust deed* 

MR, POLLACK* Footnote 4 * 

HR. CRACO. You mean In the paragraph that says 
that the contract of sale prodded for the following? 

MR. POLLACK. I am referring to the language 
that says, “Secured by second trust deed.* 

1 asked him about the second trust deed and whether 
ha had examined it. 

MR. CRACO. Just a minute, please, your Honor. 

Tou are, then, referring to the portion of the 
note which purports to recite the terms of the contract? 

HR. POLLACK. Mr. Craco, I am not under examination. 
I respectfully ask the Court to _ 

THE cobrt. Mr. Pollack, please try to make your 
questions clear. There was a deed at e certain time. All 
you have to say is -Did you examine Exhibit A* and he say. 
no and you can tie the two together, that that is the an. 
referred to in the footnote at scare later time. 

But you complicate it by incorporating what it 

nays in the footnote and there is an argument about what 
the footnote refers to. 

Get the fact*, out, 

Do you have the deed? 

axmierj j district court reporters 
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Lipkin - direct 


MR. POLLACKi Thar© is no dG9d. That is tha point. 
There never waa a deed. I asked him whether he 
it and be said no. 


MR. CHACO* Your Honor, my objection to this line 
of question — 


THE COURT* The qvnation is, was thero a deed 
as far as he knows. That ia the question. 

MR. POLLACK* Tho question is whether he examined 

any deed. 


11 

12 

13 

14 


15 

16 
17 | 


13 


J9 

20 

21 

22 

23 


24 I 

J 


MR. CRACO* Your Honor, may I just get a word in 
hora before Mr. Pollack responds to my objection. 

THE COURT. All right, go ahsad. 

MR. CRACO* Hr. Pollack's questions have asked 
whether certain documents referred to in Note 4, and I am 
quoting him, wore examined, if you look at N<rfai 4, the 

documents which he is asking about don't purport to be 
in existence. 

THE COURT* I sustain an objection to the form of 
tho question. I don't want to look at Note 4 . 

MR. CRACO* Thank you. 

O There was a note payable from Firestone to Monterey 
on this transaction, was thero not? 

A There was a note to be issued in connection with 
th© contract of sale, yes, sir. 
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1 0 The note was never issued at the time of your 
audit, was it? 

A No, sir. 


Q The trust deeds were never entered into at the 
; of your audit, were they? 

I®. CRACOi Tour Honor, I object to this as grossly 
misleading. The note doesn't purport to say that they have 
been. It says imply that the terms of contract — 

THE COURT* Whether they-e or not is something 

you can argue later. He is entitled to bring out the fact, 

I the underlying ifoota. 

Go ahead, bring them out. Overruled. 

Were the trust deeds executed as far as you know? 
THE WITNESS* Not at that time, sir. 

THE COURT* At the tliw of the audit. 

THE WITNESS* No, sir. 

THE COURT* Do you know whether they were or were 

not? 


THE WITNESS * The first trust deeds ware existing 
at that time. The second hud not Loon prepared at that 
tima. 

0 Did you see the first trust deeds at that time? 

A I personally did not see thiw 
Q Do you know of any reference in the luventhcl 
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work papers to the first trust deeds? 

A I think I indicated that X could not find that* 

Q Did you include in current income a figure of 

$25,000 which was due to be received by Firestone on January 
2, 1970? 

A Not specifically that number. 


Q I show you A-5 and read to you, "Of the total gross 
profit of $2,030,500, $235,000 is included in the consolidated 
incorea statement and the balance, $1,795,500, will be con¬ 
sidered realized when the January 30, 1970 payment is 
received*■ 


Focus solely on the $235,000. 


Was that not 


of $185,000 of liquidated damages, the $25,000 that is listed 
here as upon contract execution and the $25,000 listed as 
on January 2, 1970? 

A No, sir. 


THE COURT* wa will take our luncheon recess 
now, until 2*15. 

(Luncheon recess taken*) 
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afternoon session 
« "* *■" “• 

2.20 P.M. 

MR. POLLACK: Your Honor, I call to <*© stand 
Mr. Maurice Goodman. 

MR. CRACOx May I inquire whether you are through 
with Mr. Lipkin now? ' v * ... 

MR. POLLACK: I will have a fcw mora 
of Mr. Lipkin, but since Mr. Goodman agreed to come down 
specially, he will be very brief and I would like to put 
him on at this time. 

THE COURT: All right. 

MAUHICE GOODMAN. called as a witness on 
behalf of the defendant Allen, being first 
duly sworn, testified &a follows.* 

DIRECT EXAMINATION 

• -J 

' 

BY MR. POLLACK: 

Q : Mr. Goodman, ploaae speak loud and clear and 

addrasa the Court so that tho Court can hoar you. 

. 

Did you purchase a unit of the Firestone Group, 
Ltd. in the placement of December 16, 1969? 

e. 

A Yes, I did. 

* ... * > * 

• • ^ 

Q Did you sell your unitrto Allen & Co. in March, 

1971? 

A ' Yea. 

t 
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Goodman- direct 


Allan & Co., Inc. to clog* tho private placement aa a 
baais for making your investment? 

MR. CRACO: I object to that question as to 
form. I do not know what that moans and it assume* a 
state of facts not in evidence.' 

THE COURT: You are leading very badly, Mr. 


Pollack. - —-w , 

Q was the fact that Allen & Co., Inc. was willing 
to close the privato placement a factor in your investment 
decision? 

MR. CRACO: Sama objection, your Honor. 


Pollack. 


IflE COURT: You axo loading tho witness, Mr. 


Mr. Goodman, what were tho factors in your 


investment decision? 

A well, i jjoiied very — to a very groat degree 

on the Alien & Company putting together this deal, which, 

of courso, was dependent on the merits of the deal and th< 

* 

financial reports that wore submitted to us. 

MR. pollack: No further questions, your Honor 

MR. CRACO: May I have ©no moment, your Honor? 

Mr. Haimoff, do you have tho letter of 
December 16, 1969, Exhibit 6? 

MR. POLLACK: Your Honor, may I ju«t put two 
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np4 Goodman-direct 

question* 3 to authenticate a signature to two documents on 
this? 

THE COURTi All right, 

BY MR. POLLACK* 

V ' 

Q Mr. Goodman/ I show you a document which ia 
part of Exhibit A-22, a letter dated March 17, 1971, 
ask you whether it bears your signature at the bottom left? 
A Yes. 

Q I ahow you a document is part of Exhibit A-23, 
a letter dated October 23, 1973, and ask you whathor that 
document bears your signature? 

A Yes. 

MR. CRACO: I did not hear the answer. 

THE WITNESS: Yes. 

CROSS EXAMINATION 
BY MR. CRACO: 

Q I show you Plaintiff’s Exhibit 6 in this trial 
and a3k you whether you have ever seen this document or 
one rcqambling it before? 

mr. CRACO: For the record, your Honor, it is 

the lettor of December 16, 1969, from the Firestone Group. 

Q Take your time and look at it. 

A I forgot the question, I am sorry. 

the COURT: Have you over seen it? 


SOrtMEfcN DISTRICT COURT REPORTERS 
(KITED STATES C0lf.l T HOUSE 

V<A±y SCiiARg, M.Y., K.Y. 1000/ TfcLCPUOtt&i CGaTLAUO? 7-45 J0 












689a 
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Goodman-cross 4 

Q Have yon over soon that document or one sub¬ 
stantially similar addressed to you? 


A Yes* 

Q Yes? 

A Yes. 


SOUVMlsRM DESTRtCT COURT RCPCKTCHS 
W-3YBD STATES COURT KCU5E 
SQ'tSARE, HeYo, M,Y« ICiO? YEUiit^^OKS^ OCRTLAHJT 7^5£0 













dhrf lb pm 


690a 

Goodman ** cross 


0 was the documsnt that you received received elnul- 
tansously with the LavenUol report, which is Erhibit A-S 
that was just displayed to you? 

A i believe it was, 

O were you present at the closing of the private pl«„ 
mant personally? 


o It'S a fact, isn't it, that you received this 
docuznsnt and the Laventhol report after the closing, on 
or shortly before December 16, 1969? 

A I frankly don't remember whether it was before 
after the closing* 

Q Well, I draw your attention to the date on the ( 

letter* 

h 1 nee tho date but 1 don't recall the exact sequence; 

Q Let me put It this way. 

You didn't rocoivo the Laventhol report or Exhibit 
6 or your copy of it bofore December 16th, did you? 

A Woll, according to this letter, I didn't* 

O And that is your best recollection? 

A Wall, I will assume so. Z don't really know. 

Q I direct your attention to Exhibit A-23, which you 
idontified as bearing your signature. Did someone contact 
you with regard to getting you to sign that instruct? 

SOlrtW-RM DtSIttICT com REP0ftYl:KS 
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Goodman — cross 


Q Who? 

I think we are only dealing with the first page. 

A Wall, the actual agreement —— 

Q Excuse me, Mr. Goodman. My question is who contact 

you with regard to your signing Exhibit A-23, dated October 
23, 1973. 

A Well, I aosumad it was one of the attorneys for 
Allen & Company. 

0 Do you know who it was? 

A It could have boon Mr. Duff, Georgo Duff, becausa 
I speak to him quite often. 

Q Where did you sign that document? 

A This was signed in my office. 

Q How many units of the Firestone Group had you 
acquired in connection with the private placement? 

A One. 

Q Hew many did you disposo of back to Allen « Company 
or Allen 6 Company, Incorporated? 

A One unit. 

Q So is it fair to say that the document that you 
signed on March 17, 1971, which you have identified as 
Exhibit A-22 as bearing your signature, reflects the same 
transaction as the transaction purported to be reflected 


SkAroum orsTRsar court reporters 
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by <tha flxet page of A-23? They both refer to the oingle 
traneaotion with regard to one unit, don't thoy» 

A Thia referred to the original purohaso and this 
refers to the subsequent sale. 

Q Would you take a moment and read Exhibit A-22, that 
portion of it bearing March 17, 1971, which I think you 
identified oa having been signed by you? 

A Yes. 

o Take a moment to read it. Keep In mind the date 
io March 1971. 

A Yes. 

Q I ack you again, sir, doas not the page which 
you oignod on Tuesday of thie week refer to the name trans¬ 
action of nolling to Allen c Company the single unit that 

you owned as is reflected by the document of March 17, 19717 

A Yes. 

0 Did anybody talk to you about including any new 
ian-^uaga in th© document you signed on Tuesday that wasn't 
in the document you signed on March 17th? 

A Actually, no. 

Q Whan yen got the document on March 17, 1971, and 
uignod it on or about that date, v/here did you get it? 

A Whore did I got it? 

\ 0 Yes. Who gave it to you? 
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A Well, i think it was just mailed to ay office. 

Q Do you recall by whoa* 

A You mean who mailed the letter to as? 

O Yes. 

A Well, apparently Hr. Hock, Bernia Hockl 

0 Did you have any conversations with Mr. Duff about 
that document, referring to A-22? 

A Ho, tide la singly a Bale according to an agreement 
for the purchase of the unit. 

Q Does that document fairly and accurately reflect 
the transaction aa you entered in to it on that date? 

A You mean the simple resale — 

Q Does it reflect the transaction? 

A Yes. 

MR. CRACOt That is all. 

MR. POLLACK* No further questions, your Honor. 

THE COURT* You are excused. 

(Witness excused.) 
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MR. POLLACK, I call to the stand Mr. 


Meyer. 


L E B H E Y E R < as a witness by third 

party plaintiff, being first duly sworn, testified 
as follows * 

direct examination 

BY MR. POLLACK, 

Q Hr. Heyar, were you a vice-president of alien a 
company, Inc., in November and Deoambor, 1969 ? 

A I was. 

o are you still in the employ of Allen * Company, 
Incorporated? 

A No. 

Q When did you cease to bo employed by alien t 
Company, Incorporated? 

A Docenbor 31, 1971. 

Q vrsre you ever employed by Allen & Company? 

A No. 

Q Are you appearing here today pursuant to our subpoem? 
A Yes. 

0 D ° yOU have financial interest whatsoever in 
tho outcome of this lawcuit7 

A No. 


I®. CHACO* i object to that question. 


your Honor. 


m nxmcr c reports 
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For the moment, Mr. Mayer has been dismissed 2or lack of 
personal jurisdiction as a third party defendant but that 
doesn't dispose of the question whether we can sue him 


again. 


the COURT* That's right. 


7 I ° Were you present with alien a Company at the closln; 

3 I of the $7,500,000 private placement by Firestone on December 

9 15, 1969? 

10 A Part of the tiros. 

11 | ° WQre *** of the Persons who purchaeed their units 

j of Firestone through Allen a Company. Incorporated present 

13 j at the closing? 

I ... 

4 | A a few dropped in. 

5 j Q Were you given financial statements and report of 

6 _ Lavanthol, Krekstein for the poriod ending November 30, 

7 | 1969 ^ dated Dccsaibor 6, 1969 at the closing? 

3| A Dated what? 

? | Q December 6th. 

0 | A i don't recall that it was dated December 6th. 

1 j Q I show you lhthiblt A-S and ask you whether this is 

2 j a copy of the report and financial statements which you 

3 - were given at the closing? 

* A I believe it is. 

3 | Q Did you have anything to do with the preparation 
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of A-5? 

A No. 

0 Did you read the financial statements and report 
of Laventhol at the closing? 

A Yes. 

0 Did you believe the financial statements and report 

of Laventhol to be true and complete at the l-lira you read 
them? 

A Yea. 

Q In making your decision for Allen & Company, 
Incorporated, to close the transaction on that date, did 
you rely on the financial otatemants and report of Laventhol? 

MR. CRACO. I object to the question as unnecessarily 
leading and assuming a state of facts not in evidence. 

THE COURT, of course it is leading but every 
single question so far lias been. 

MR. CRACO. And I have been pretty teroporata about 
my objections. 

THE COURT. I thought so. 

I'll sustain the objection, it's leading. 

Q In making your decision for Allen * Company 

to close the transaction on that date, on what did you 
roly? 

A The point of waiting to close the transaction to 
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December 16th. even though the investment group had be8n ^ 

together prior to that tl«. was to wait for an audlted 
statement. 

Pe ° pla Wh ° WOm feting and Allen . Company 
bad always operated on the premise that there would be a 

closing based on an audited states 8 o we waited for it 

“* it toot until December 16th until they, the auditors 


were ready. 


Q Would you have _ 


>«. craco. May the answer insofar as it purports 

to describe the state of mind of the investing 

investing group 03 dis- 

tinguished from Mr. Moyor bo stricken? 


THE COURT* Yea, 


MR. CRACO. as to that it is hearsay. 

0 would you have agreed to close the transaction 
*or Allen a Company. Incorporated, if you had known that 
the purchaser under the alleged is million dollar contract 
of sale referred to in Footnote 4 has a not worth of only 

rtl AA aa 


0100,000? 


MR. CRACO. I object to the question, your Honor. 
It's grossly Improper. 


THE COURT* What? 


Honor. 


MR. CRACO. I think it is grossly improper. your 


otsTjiicT q.m reforibs 
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It pluck. « particular item out. of contort, it i. 
leading, it is compound, it i. all lie other vices that X 
have not been objecting to during this extended ores, 
examination by to. Pollack of bis own witnesses. 

THE COURT, i'll sustain the objection. 

0 Did you have any knowledge of the IS million dollar 
sale to Continental Recreation Co^any. Lt d. at the time of 
tho closing of tha private placement? 

Hot except as retorted to in the audited statement 

notoa. 

° Did you toll Lavonthol how the transaction with I 
Continental Recreation Company, Ltd. should be treated on 
the financial statements and report of Lavonthol? 

A No. 

o Were yen active in the day to day management of 
the Pireotona Group, Ltd.? 

A No. 

o were you an outside director of the Pirestono Group, 

Ltd.? 

MR. CRACO, I object to the characterisation as 
to whether he was an outside director or not. Ho was a 
director or ho wasn't* 

THE COURT• wao ho a director? 

0 were you a director of the Pirostene Group, Ltd,? 

1I5RN ijfU‘ 1 55icr CGIWY 
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A Yes, l vras a director* 

Q Wore you located in New York at the time? 

A Yes* 

0 Was the company located in California at the time? 

A Yes. 

Q To your knowledge, was the sale of 15 million dollar 
of Nursing Homes by Firestone to Continental Recreation 
Company, Ltd* ever consummated? 

A I v;as informed that it was not* 

MR* CRACO* I object to the answer* 

THH COURT* Sustained. Strike it out* 

MR. POLLACK* No further questions, your Honor. 

CROSS EXAMINATION 
BY MR. CRACO* 

0 Mr. Meyer, when was the subpoena served on you? 

A Three days -- 

MR. POLLACK* I have the subpoena here if you would 
like to see it. 

MR. CRACO* I'm asking the witness. 

A Let me see — last week. Friday, I believe. Might 
have been — yea, Friday. 

Q After the receipt of the subpoena, did you dis~ 
cuss it with Mr. Pollaak? 

A Yes. 


ta/llmi OfclKjCT tOi^T REFOWYEftS 
i^To l' D ST*,YES COURT &-J0UCE 

FCUEY SQUASH SOW, i’.Y. ICGTlTLE RVOU&. C0RTfJU«»Y U&to 





jbrf 7 


700a 

Meyor - 


cross 


When? 


A Discussed it with him the week after and X discusae, 
it with him the week before, • 

MR. CRACO. NOW, your Honor, I want to interrupt 

"*■ 01088 eiami " ati0n to “«» “>°«-er one of these unfortunate 
ropresentations X am obliged to moke. \ 

At 2.00 o’clock this afternoon I inquired of Mr. 
Pollack whether he intended to call Mr. Meyer and he toldL 
that he didn’t know, that Mr. Meyer was herd to reach and \ 
that he had no idea at that point and it was an hour to hour 
thing whether or not he was going to call Mr. Moyer. 

So here X am with a witness who has been prepared 
for a week and a half, confronted after a flat representation 
not 45 minutes ago by this - by counsel, that he didn’t 
know whether he was going to be here. 

So X will proceed as far as X can with my cross 
e:camination but then X’ll ask that he be hold. 

THE COURT. Bo will recall him any time you want. 

MR. POLLACK. May I speak to that point, your 
Honor, because this is the second incorrect statement Mr. 

Craco has mads about the —— 

THE OOURTt I don't liko lawyers accusing each 
other of not keeping thoir word. Cood lawyors put those 
things in writing £ind you don't havo those rhubarbs a la 

DEHtaCT Glim REWRTKfS- 
tx. v?r.) st Arcs c« ;ar hguse* 

W.J-y RAJAHS, W.Y. j H.Y. ItfW Cttmtt&r 7^0 
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Supreme Court, New York County. 

I am not used to It in this court. I don't like 
it. I'll hear none of it. It should have been disclosed 
when you sat down with end. other at a pretrial conference. 
Thai Is when it should have been. That is when it would 
have been proper to have done it and we will give counsel 
adequate opportunity to prepare a cross examination. 

Do you want eo to remove the witness and recall 
him at eciia othor time? 

MU. chaco* Let mo go ahoad as far as I can at 
this moment, 

MR. POLLACK* Your Honor, excuse me. 

Bofora Mr. Craco procoods, may I read from the 
transcript where threo days ago I said it was my intention 
to call Mr. Mayor if I could g*t him. it was not at all 
certain that I would bo able to got him. The mere fact that 
you subpoena a man doesn't necessarily msan that he will 
show up. vq didn't laici; until this very hour whether ha 
would show up. 

TEE court* Kell- i don't care. I don't care 
about this. All I am trying to got at is the truth in 
this case. 

Lot's hoar the witnao3ao, let's subje«*t them 
to proper cross domination. 
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The case has taken overly long because of this 
kind of nonsense. 

Q Mr. Meyor, do you know Mr. Firestone when you see 

him? 

A Yes. 

Q Do you coo him here? 

A Yes. 

Q Is he in the first row of the Court? 

A Yes. 

Q Now, Mr. Moyer, from time to time did you have 
conversations with Mr. Firestone in your capacity of his 
company? 

A Yes. 

Q How frequently would you say you had those con¬ 
versations? 

A That varied depending on the activity that Z 
was engaged in at the time. 

Q During the lato summer and fall of 1969, how 
frequently did you have ouuh conversations? 

A I don't know that I can put a number on it. Maybe 
once or twice a week, maybo there would be two week intervals 
and thG» I would talk to him three times in one week. 

Q Isn't it a fact, Mr. Mayor, that during that 
period of tiizo you spoke with Mr. Firestone substantially on 
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a daily basis on the phone? 


aboot the affiars of the Firestone Corporation? 


Q It is not? 

IS it year sworn testimony tore, sir, that your 
first acquaintance with the transaction with the Monterey 

Nursing Homes cane as a resuit of your reading of Mote « of 
the Laventhol report? 

A I didn't testify to that, sir. 

Q So it is not your testimony, i a that right? 

When did you first become acquainted with the fact 
of the transaction with the Monterey nursing Homes? 

MR, POLLACK * Objection, 

Form of the question, 

TUB COURT* Overruled. 

Answer it. 

A Sometime during the fall of that year, I was 
toid that the Firestone Group had arranged the sala, purchase 
and sale, involving Monterey. 

Q In it your recollection that that was as early 


as September or October of 1969 ? 
A It could have been, 

Q And who told you that? 
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Mr. Firestone or Mr. Scott. 


How? 


i A In a telephone call. 

Q What did they tell you? 

* I’va already testified that that la what they told 
me, that they had arranged the purchase and sale of a 
9 j substantial piece of property. 

| ° Dia Ul3y identify the piece of property? 

j A Only by tha naira Monterey. 

° Did they toll you what it consisted of? 

12 

A Nursing hoiuos, 

Q Did they toll you where they were? 

I A 


|6 ° Did th<2 ' / to11 y° u “ith whom they were dealing 

in connection with that acquisition? 

\7 

No. i did hero: the name Ruderian. 

18 

Did they tell you with whom they >are dealing in 
connection with the purchase of the properties? 

20 A No. 

21 

Q Did you hear tho name Abramowitz? 


| Q is it your testimony that Mr. Firestone never discuss 

I hlS neS ° tlUtl0n8 Vlth Monterey Nursing Hc^ae with you, la 
j, that correct? 


,'i nHWfiCr kswotens 
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457a 


Other than to inform 


that be had included 


O And he informed 
fall of 19717 


you of that some time in the 


A Yes. 
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1969, I'mearry. 


A Yes . 

Q Did there come a time when he discussed with you 
the disposition of those nursing homos? 

A My recollection io that he told mo that ho had 
arranged a transaction which involved the sale, the purchase 
and salo, i should say, of virtually simultaneous trans¬ 
actions, as I understood it. 

Q When did ho toll you that? 

A That is the conversation I havo boon referring to. 

Q so, you loomed that at about the same time that 
you learned about the acquisition, ia that right? 

A i think that is what I testified to previously. 

Q Wall, do you still testify to that? i just 

want to gat your testimony clear. 

A Yes. 

Q Did he identify the purchaser of the properties 

at that time? 

A i bolievo tha only identification of the purchaser 
was the name Rudoriun and I cm not sure that Rudorian was 
an agent or was tha purchaser himself, 

Q You really dont know, do you? 

A i told you what his identification was. 

Q so, Mr. Firestone told you in words or substance 
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that ha was dealing wi , h . maa nanM nud<a:iari for ^ 

acquisition of these properties, i. that right? 

A I doa't boiiova eo. 

Q v^at did he tell you? 

I think ho told mo that ho waa dealing with a 

disposition of tho property.' 

0 * " EOrry ' P °” tho di °Poaition of tha property, 

ia that right? 

A Yoa. 

0 And ho told you that in mid-fall? 

A Tho same convoraation. 

Q Did ho toll you who Rudoriaa waa? 

A No. 

I 

Q Did you know Who Rudoriaa was? 

a No. 

a Had you over heard of Rudorian before? 


Q in tha course of time between that date and the 
tld Of Novembor of 1969, did you havo forth™. 

* " avQ 1 usrthor conversations 

with Mr. Firestone about th« 

O about tho progress of such negotiations? 

I think I testified that ho advised mo that ho 
had concluded tha negotiations. - ; • 

a And it is your testimony that to tha best, of your 
knowledge and belief the negotiations had been concluded aa 
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bp 3 

1 tayojr-oxoaa 

Of the timi that you had that conversation? 
A That'a right. 


0 Wla them any further discussion between you 

<md Mr. Firestone about that transaction subsequent to that 
ona telephone call? 

A Yes. i be lie vo i asKed ^ Firestone whether 
the transaction had boen completed. 


Q Wh- 2 n did you ask him that? 

A soma time after that phona call i asked what the 
prognosis was tor clooing and completing tho transaction 

because wo were in tho process of arranging a private 
placcnsnt. 


Q Vihat did ho toll you? 

A He ocd.d that thay were working on it. it was 
in the hands of the lawyers and accountants. 

Q By tho way, do you know what lawyers it was in 
tho hands of? 

believe it was in the hands of Milbank, Tweed. 

0 AS a matter of fact, you introduced the Fir.ston. 
Group to Milbank, Tweed in connection with their affair, 
gcinorally, did you not? 

A Generally, yes. 

0 By the way, lot mo get your address on the 
record. i don't balievo it is thsra now. 
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Where do you live? 

501 East 87th street. 

How long have you lived there? 

Five years. 

What is your present business? 

I am in themature capital business. 

Do you have a company with which you work? 

My own. ' - 

* 

What is its name? 

Dfte l-teyer & Company. 

Whare is that located? 

■ i 

375 Park Avenue. 

You are familiar with the note and stock purchae 
agreemant by which tha private placement was affected? 

A Yea, I am. 

0 Did you have anything to do with the preparation 
of its terms? 

A T In general, i supervised the preparation of 

that. 

Q In point of fact, you wore in charge of the 

private placementfcr Allen a company. Incorporated, at the 
time? 

A in behalf of Allan & Company, I wes supervising. 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


yes, 
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Q Did you read the note and stock purchase a^Zta- 
mGnt in connection with the private placement? 

A Yea, I did. 

Q Did you read the exhibits to it? 

A Yea. 

Q I ahow you Plaintiff'a Exhibit 3 and ask you 
whether that ia the document to which you have just boon 
xof erring? 

A Yea. 

Q I dr&w your attention particularly to Exhibit 

B to uho agreement end cck you whether you read that? 

A YC8. 


Q That ia a sat ofprojected financial statements 
of tho Firestone Group, ia it not? 

A Yea. 

Q Aa at November 30, 1969? 

A Yea. 

Q Did you have anything to do with tha preparation 
of those projected financial statements? 

A NO. 


Q Do you know who did? 

A No. 

Q Where did you rocoive them? 

t 

A From the company. 
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0 You received them directly from Mr. Firost**.? 

* . No. i don't know who sent than, i asaumo 

&3 scmabody in the accounting department that had 
prepared them. 

° That is the, accounting department of Firestone? 


Yes. 


0" Did you discuss thorn with Hr. Pirostona7-- 

A i - « sura that I had soma questions to ask about 
them. i don't, recall what they were. 

° "** qUe3tiona dld have to ask about them? 

--* At m8 3mctul:e ' 1 =“'t recall, but avarytim. 

I ■« a financial statamont 1 normally had some questions 
as to the manning of characterizations. 

J 

0 Did you ask any questions about tho sales? 

A - I am cure that I asked him. I nolco there is . 
projection in haro. i am sure I askod whether that was a 
number we could live with in thaprivat, placement, since 
tt was a projected number for November 30 . 

Q Particularly did you, in the income statement, 
ask of what the 317,700,000 for land and income-producing 
property saloa con o is ted? 


Firestone? 


Did you discuss that figure at all with Hr. 
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A No. I discussed the bottom line figure. 

Thfc net inccxmo. i wouldn’t discuss the components of 

fch«j salt:/; figure. 

0 You don't care about the components of the sales 
f A^uru? 

A I assume that ia somebody else’s job, to make 
euro that it is thcro. 

MR. CRACO: Read the question back and I would 
likes an answer to it. 

(Question read.) 

A i am afraid I can't answer that in that form. 

I gave you an answer aa boat I could. The components of 
that would bo lrnd and property. 

Q Yea, and did you have any conversation with Mr. 
FirostonQ about whether a portion of those sales was the 
Monterey transaction? 

* ; 

A No, I don’t recall having any such discussions. 

I believe not. 

Q Did you discuss with him whether the portion 
of tho co3t of sales rolatod to the Monterey transaction? 

A I'H give you the same answer with respect to 

that. 

Q So fcho only lino that you worried about was the 
$315,000 projoctod not income, is that correct? 

SWIttSKJI D ISTR’CT COURT FBTOTESS 
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Yea. 


Whea did you first receive Exhibit A-5, the 


Lavanthol report? 


December 15. 


Q Had you c®on a draft of it prior to that time? 

A I don't believe so. 

Q Had you had any conversations with Mr. Firestone 
about its contents bofora December 15? 


Q Had you had any conversations with anybody else 
in Allen & Company about its contents before December 16? 

A i am sure that in that timo -no, I think the 
answer has to be no. 

I was going to say I was sure that somebody had 
asked me whether the audited figures would substantially 
roflcot the unaudited figures that wa had ussd in arranging 
private placement and I couldn't answer that question. 

I had no discussion. i was waiSLng for the 
audited figures. 

Q Did you have any discussion with anybody at 
Laventhol about the audited figures or what they would 
show prior to December 15 , 1969? 


You did not? 
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I did on Dacamber 15, but not prior 


Q with whom did you have a conversation from 
Laventhol on December 15? 

A A fellow nomad Lipkin. 

Anybody ©lee? 

No, I don’t believe so. 

Waa ^ person or on the phone? 

In person. 

whore did it take place? 

offices of Jacobs, Persinger & Parker. 

In Ngw York? 

Yes* 

Khafc did you Day to Mr. Lipkin on that occasion 
and what did Mr. Lipkin say to you? 

A Wall, Mr. Lipkin cama into town with the Laventho 

audit preparatory to oloso. Jacobs, for singer a Parker was 
handling the closing. 

Q For whom? 

A ■ For the company, and they had — Lipkin deliver* 

his audited statement, i road through it, looked at hie 

treatment of a couple of items, eokadhim soma questions, 
rv^ad the certification. ’ 

Q What questions did you ack him? 


Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 
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* I was coi creed principally .bout the Mannar 
of treating the deferred income and thatwas . subjeot 
of soma discussion. 

Q And it la your testimony that that discussion 
waa In person and hold for tho first time In then, law 
officoa on December 15, la that right? 

A Yea. 

Q Would }\,:3 tell us tho substanco of that dis¬ 
cussion? 

A Tho Lnvonthol firm had carriod a deferred 

incomo item. Income not realised,which is a difficult item, 
as I understand it from them, to treat on a balance sheet. 
It is what some .people have characterized a. an in limbo 
account carried on the liability side, as opposed to the 

asset side, even though the company may later anticipate 
realizing that amount as incomcC 

Tha discussion c*ntar<sd on where to put it and 

how to characterize. It on the statement that they wore 
doliveiring. 

Q what did you say about that subject? 

A l just wanted to ba clear that it showed up as 
an incoma item, however they characterized it on the 
liability side. Ko something that ths company had done. 

Q was that baatd upon your understanding that in 
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bpll 

fact it wag eoraathino that tv* 

9 that the company had done? 

A That was based on my undarstnnrH-* 

y understanding as reflected 

by the statement that Lavcnthcl 

5,011101 w as pres on ting. 

0 HaS DOt «*" >“•* upon your understand!*, 

3 fr °" e °“™*>»«0»3 with Mr. Pirestcn.? 

A Yea. 

Q la ^ C ° Ur3a ° f ttat conversation, did „»» ask 

L “° l t0 ^ —at of the incona in My 

way? y 

A 1 think i asked thsm to taka it oft 

3 off a separata 

" nd PUt ^ ° n 1:113 31133 8h «t that all tho other 

7" 8 ^ ll£biUti - — - •**. as . footnote or 

otherwise, but hot to include it ae a H n v. 

« it: as a slip sheet in the 

opinion. 

«y tccollectioa is that it <*.. 4t waa prea0nt6d 

" 3 "" Eh63t hlCH 1 to because it waan-t bound 

in. 

h ° 3ht " t that WM prQa **t*<* to you physically 
attached to the rest of the opinion? 

A It was slipped inside. 

MR * CRAC0: May I have Exhibit 7 . 

Q I show you Exhibit 7 wh -i^v 

, ' which Purports to be the 

vanthol, Krekstoin op in lon ^ T agk yoa ^ 

precise form in which you first saw that report. 

A I don't bolisvo it was. 

- "‘-i?iCT caw &;PamiR3 
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° la what respect was it 

* 1 baliavo tha eaga oaptionad "Schodula of 

Mforrsd Income" „ aB loo „_ 

So it is yoor testimony that wim 
haventhol report it did > 

volum ela not contain as part of th. bound 

volcano tho pago heed or* n q r h^ 

Schedula of Doferred income", 

is that COrZQct? 

A 1 boUavo «iak is right, ye«. " 

0 Apart from tho discussion that you havo just 
ascribed, i aok you whoth , ir ^ ^ 

verostioa with Mr L^pki Y C ° n '“ 

'*• Upki “ - «"* occasion about changing 
tha treatment of lrcemo •}„ .. 9 

“* coni ® « tho report? 

A No. 

whether lcaU y. did you hava any conversation aboul 

r or not any portion of tho income should bo da- 
ferred? 

1 accc ptlid his figures. r 
simply with th. presentation, 

« Md you hava any conversation with anybody at 

Lavcnthol ^ ^ . 

r occasion about tho subject of dafor- 
riag any portion of the Income fm* 

• ® from that transaction? 

A Net that i recall. 

^ t it a fact Mi* Me 

not, Mr. Mayor, that son® tin. 

shortly prior to December 15th you had „ *. 

a telephone convor- 
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option from New york with (1r . UpUa ^ ^ ^ 

vWch you httemped te gst Mvcathel ^ taRa 

^ouut of income lute the currant period? 

A Falsa. 

Q You deny that? 

A Yes. 

5 L '° y °“ d0ay that Vou had any t 9 l Sphon , ' 

vorsations with the havcnthol partners? 

A Y<23. ; • , 

Q Do you know Mr. chazem? 

A _ Yca * I ‘ vabc »a introduced to him. 

you have any tolophon© conversations with 
him about this aubjoct? ... 

HO. A tolephons conversation was hold by Mr. 
Upkin and Mr; Chazcn from Jacobs, Persinger's offic. on 
December 15th. i waa prouant in the room but I was not 
a party to tha tolophona conversation. 

Q with whom did thay hold that telephone con- 
veraatioa? 

A Each othar. 

. * \ . 

° Did you have any conversations at which Mr. 
Firostoas was present on that subject? 

A . I think Mr. Pironton. was present on the isth, 
in the room at tha same tima. 
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° In My ofthoaa convcraatione ala 

deferral of ?i 79s onn d y °“ Prot3at the 

*■*■#795,000 worth of Min 

from taking it 8U . fco th ° laC °” e “ 

9 « all into current income? 

A No. 

Q Did Y 6 * arguo about it? t n 

withworda. twant , ° ^ W " t to P l«y 

99t te ° 0Ub8ta “« of what oc- 

OTaf ®* 02 «»at occasion. • - . _ . 

A No. 

Dld yOU aak thB "> to reconaidor it? 

Not that i recall. 

Search your memory, air. 

I have. 

Did you enter into thin - 

.. Private placement with 

tAo understandina th-^f- 

offorin a W ° Uld ^ * OUba ~ P uhUc 

9 ° f St0ck of the Firestone Group? 

No. "understanding- i a ^ 

wrong word. 

° WQll/ ug ® thQ right word. 

■ ».«...„„„». „ _ 

Q In point of fact, waa a-. 

. ' Waa not tha Private placement 

a; a tuto for a public offoriug „ hlch< ^ ^ ^ 
could not be brought off at that time? 

, " N °' ^ ° 3UbSt1 ^ - it waa a seguel 

to a public offering that could not be held about eight ' 

Or ton mfinfrSo n U »_ j - 


Q 

A 

Q 

A 

Q 


— q 

ton months previously. 

««w mpemn 
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Q - .t mo put It this way: you had conversations 

Vd,tb *** Firoatoc ^ *** y™ not, about taking his company 
public? 

• / 

A Yea, wo did. 


Q You ongagad in a vrrljty of activitiea on 

feah^lf Alloa 4 Company or Alloa * company, Incorporated. 

wit* a viow towards ccasummating ouch a public offering, 
did you not? 

A Yes, ws filed a registration statement on 
bohaif of th<a Firoatona Group in March of 1969. 

Q in the course, of pre-paring that registration 

otatvaicnt, you f«. uni liar ized yourself generally with the 
activities of the Firestoaa Group, didn't you? 

A wo had made a private investment in the company 
almost eight or nine months before that, and i familiarized 
myself with their operations at that time. 

Q was anybody else at Allen & Company in charge 

of keeping up with what was going on at the Firestone 
Group? 

A NO. 


Q You ware it, right? 

A Yea. 

Q In the course of time, did that public offering, 
for want of a bettor phrase, abort? 


JXHTiKt ;>J DilYRf^f C0U&7 RiHPO&TEfiS 
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Yea. 


Q Whtm vaa that? 

* Approximately late dune, ear i y ^ Qf ^ 

a At about that «... did you discuss with Mr. 

Firestone the proapoct of substituting » . 

g private placement 

** the public offering that had just nborted, 

* 13UTO1 dln ~ ^ shortly thereafter be- 
oauao I'm aura the company was counting on the funds. 

• . .*• W J * • * , 

that time Onward,-did you acgSalht'yourself 

” 3 baSlS “ ith — was going on in the Pi^ 

stone Group for tho purpose of 

pose of putting yourself in a posi¬ 
tion consummate and. a private placement. 


question. 


HR. pollack: i object to the form of the 
the court: Sustained. 


° Pr® «... Cl. i on, aw yoa ... ..... .. .... 

““ - *•«™... 

Hon & Company to acquaint yourself with tha 

activities of tho Firoatono Group with th* 4 
. J P With th * Private placsmant 

in mind? 

A 1 did nothing differently than I had done bsfore, 

which was a imply to not as an outside director, i wa8 
generally family vl , h thalr bu8ln . aa ^ r 

toot thoir - as far aB we were concerned, their business 
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operations worn satisfactory for public offering or a 

privato of faring, and we proceeded with the privat. 
offering. Wa dld aot do ^ 0paclal iaqulry> 

0 But you, ware sufficiently familiar with thair 

operations to warrant that conclusion on your part, war. 
you not? 

A Yea. 

Q Whore did you gat all that information? 

I don't believe I testified aa to any particular 
Jill that information," air. 

o won. Where, did you got this familiarity? 

* By attending board of directors meetings, 
reviewing what finonciai statements were available, ^d 
having observed tbo company's prior activities. The company 
Wcaa very well regarded in California. 

0 Wall regarded by you, wasn'tit? 

Yes. wall regarded by the Corporation Commission 
in California. 

9 By the way, what was the • nature of thfrir 
business during that period of time? 

• 4 

A Real cstata syndication. 

Q Did they do a lot of them? 

A Yes. 

Q Woro you familiar w i th 

n *® al estate syndications 


WUfKl&j) BISifttCT C0JJI5T BER38TgR$ 
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( A 10 eora « extent, 

° W «U« with ml , 3tl . b 

«»* vara doing? 

A 0aly 40 tt « extent of initlaliv hi « 

Uia type of material that *° 9 reviewed 

at Waa cleared by tha com 

Commission in California. Corporation 

° dld ^ gat «>at information? 

of oloai. 1 UOS SUPPli3d Wlth What waa tantamount to a set 
closing documents or several B0t3 of , . 

in tr^- closing documanta 

“ Cti0nS «“» ^d te » concluded. 

° “ Y Wh01 ” " 0ra 0 applied those? 

^ Pirastono Group. 

Q By whom in particular' * e 

pc-cticuior, if you X9Gall? 

don't know who gave them to me i* m — 

save them to me lt Hr r< *** I 

lt Hr ‘ p l r£ stone'e direction. 

° LCt m ® “ k one question. I 

MR. CRACO: And frhm 

AOd then, your Honor, i win 

0 Bould you describe to the m„w- I 

of your termination as'a r- oircumstances 

a r ”Preooatatlvo of mi,. , „ 

In December of mi? 4 Compaay 

1 l0ft tof oiamy own buaiaeas. I 

° W3ro you aokad to leave? I 
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A No. 

0 W»3 there M . 

* di 3cusaioa at fh«i 

dieceatoat on th« part of . ^ ^ you left of 

Part of invastora 

Plsood th 9 Firestone mite? ’' h ° m you 

^2ZZTS atbat 

more precise- ' «»dj will make the question 

"• AUae s Company. I 

A I'm sura there waa . I 


f •'{■*» rv <v 
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Meyor - cross 


Q Did that play any part in your termination? 

A No. 

Q Did you have any other relationship with Mr. 
Firestone other than that of an outside director of one 
of his companies? 

A No. 


Q Did you ever make any inquiry as to who Ruderian 


was ? 


A No. 


MR. CRACO: Your Honor. I would ask that this 
witness be instructed to cone back tomorrow, if the Court 

intends to sit tomorrow, at which point I will resume my 
cross examination. 

THB COURT: Come back at 10:00 o’clock, please. 

THE WITNESS: Your Honor, may I inquire as 
to what time I might be free* 1 have a long-standing engage- 


ment. 


THE COURT: I haven't the remotest notion, I'm 


sorry. He has to conduct the cross examination. 
THE WITNESS: May I ask counsel? 

It’s a serious problem for me. 


estimate. 


THE COURT: Perhaps counsel can give us some 
MR. POLLACK: I have no further questions on 
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Moyer - cross 


THE COURT: He hasn't finished 


yet. Perhaps 


MR. CRACO: Let me be perfectly clear about.it, 
your Honor. I want to press a couple of points with 
this witness after I've had an opportunity to do a little 
further independent investigation. 

I will bo prepared to either procood promptly 

at 10.00 o’clock tomorrow morning with such 

•mg witn such cross examine- 

tion. and make it an expeditious as I humanly can , „ „ 

I decide that I don't want to pursue the matter, if Hr 

Meyer, when he ieaves the stand,. gives me his phene number 
vnen he ieaves tonight. I win so notify 

THE WITNESS: That's fair. 

MR. CRACO: I have no wish to impose on him, 

I just wish to get at the truth of the matter. 

™ B C ° URT: ^ur telephone number. 

THE mNESS : Mo problem. Thank you. 

THE COURT: Wo will handln i «. 

X nandle it as expeditiously 

as we can. 


the WITNESS: Thank you. 


the i^URT: You are ern,..j * 

are .excused for now, subject 

to recall tomorrow morning at 10:00 o'clock. 

(Witness excused.) 
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POLLACK: Your Honor, may we take five 
minutes to simply review 

.. Wh8re we are? I think w 8 can short., 

the proof and perhaps complete. 

1 TOE C0U RT: All right. 

(A recess wa$ taken.) 

I win MR ' P0LWCK! Y0 “ r H ° n0r> 1 Ca " bri6f > - then 

U rCSt 5UbJeCt " ° n8 -ich , will apprise 

you of in a moment. 

I would like to read a few hri.f 

a tew “tie* excerpts from the 

deposition of Mr Link.n , , . 

hipkin and then I would move to amend the 

P endings to conform with the evidence, and since y our 

Honor didn't admit into evidence the n 

ence the ”*>» of the California 

| -urt on the ground that it was hearsay we are attempting 
overnight to bring an expert to New York from California 
to testify on the limited issue of the value of the 

preferred stock for purposes of i=„. 

rposes of laying OU r bases for damages. 

I read from Mr. Lipkin', deposition, conducted 
Y Mr. Lewis, at page 30, ii ne 21. 

I »i*ht adhere, your Honor, parenthetically, there 

“ e * MMt nU, " b ° r in deposition which is not the 
exhibit number on trial. 

THE COURT: bet's give it the exhibit number on 
trial so we all know what he is talking about. 

MR. POLLACK: Good. 
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2 

3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


"Q Exhibit A-l, that is, the Monterey Nursing Inns 
contract, refers to a net lease transaction between the 
buyer and the seller on the properties covered by that 
agreement. Was anyone in youT office evor instructed to 
doternine whether that not lease had been executedT 
"A I don't know. 

'Q Wa3 anyone in your office ever instructed to deter* 
nino whether that net lease had been prepared?" 

Some colloquy. 

"A 1 don't recall. 

Q Do you know of your own knowledge as to whether 
such a net lease was executed? • 

"A I do not." 

Now, simply to put it in context, the claim 
is that Firestone bought this property from Monterey Nursinp, 
Inns and leased it back to Monterey Nursing Inns. 

The questions I have just read go to the existence 
of that lease and what Mr. Lipkin knew about it. 

THE COURT: I understand what the lawsuit is 
about, Mr. Pollack. 

MR. POLLACK: Yes, sir. 

Reading from the deposition of Mr” Lipkin \ .\ 
by Mr. Lewis at page 66, line.9: 

"Q Did there ever come a time wh^n you made any 

SOUWE&N DISTRICT COLRT REPORTERS 
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valuation as to whother this sal. had in fact boon 

consummated?" 

Referring to the sale to Continental Recreation. 

"A Subsequent to January 31. 1970. I discussed with 

«r. Firestone this particular transaction. He had written 

a letter to me or perhaps ho had informed me. I don't 

recall now, that there was an extension received on this 

transaction from Monterey Inn, and that he i„ turn had 

fiven an extension subsequently to the Ruderian group. 

"At the time I was replaced as the partner in 

charge of that Job. I don't believe that the transaction 
had been consummated. 

"Q Do you know of your own knowledge as to whether 
it was ever consummated? 

"A Yes. 

And what did you find out? 

It had not been consummated. 

To your knowledge, then, it was never consummated! 
To the best of my knowledge, right." 

At page 123 of the deposition of Mr. Lipkin 
conducted by Mr. Lewis, lino 4: 

"Q DO you know whether Firestone ever received any 
rents under a net lease agreement with Monterey Inn, prior 
to December 6, 1969? 
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"A 
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valuation as to whether this sale had in fact been 

3 “ 


4 

5 

6 

7 

8 

9 

10 
n 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


consummated?” 

Referring to the sale to Continental Recreation. 

"A Subsequent to January 31. 1 discuss.d with 

Firestone this particular transaction. He had written 
a letter to mo or perhaps he had informed me. I don't 
recall „ 0 w, that there was an extension received on this 
transaction from Monterey Inns and that he in turn had 
Riven an extension subsequently to the Ruderian group. 

■'At the time I was replaced as the partner in 

Charge of that Job. I don't believe that the transaction 
had been consummated. 

1 

"Q Bo you know of your own knowledge as to whether 
it was ever consummated? 

"A Yes. 

And what did you find out? 

It had not been consummated. 

To your knowledge, then, it was never consummated? 

"A To the best of my knowledge, right.” 

At page 123 of the deposition of Mr. Lipkin 
conducted by Mr. Lewis, line 4: 

"Q DO you know whether Firestone ever received any 
rents under a net lease agreement with Monterey Inn, prior 
to December 6, 1969? 
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2 "A I don't recall, but if there were any, it would 

3 be on the trial balance. 

4 "Q Do you recall whether you instructed anyone on 

5 your staff to determine whether any rents had been received 
4 by Firestone on a net leaso with Montereyt 

7 " A 1 didn't personally, no. 

8 "<} Do you know whether anyone else instructed members 

9 of your staff to do so? 

10 "A No." 

U The final reading from the deposition at page 153 , 

13 tha Un0 15 ob3curad b Y two-thirds of the way down the 
13 page. 

' 4 " Q Did you evor couso a reappraisal to be made of 

15 these properties? 

16 " A To the best of my knowledge, I didn't!" 

At this time, your Honor, pursuant to Rule 15B 

18 of the Federal Rules I move to amend the answer and counter- 

19 claim j of Allen Q Company, and Allen 5 Company, Incorporated, 

20 to conform to tho proof adduced on trial. 

21 In P art *cular, but without limiting it to this, 

22 I move that paragraph 17 through 20 be deemed amended to 

23 includo all of tho omissions of material fact and the 

24 misrepresentations of material fact asto which evidence 

25 has been adduced at this trial. 
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Kith that, your Honor, and subject to the obtaining 
of the testimony, if we can. which win be very brief. 

“11 of our direct testimony ha, been. I rest. 

MR. CRACO: If the Court please. f„ what it is 

«orth, I make no objection to the motion to amend the 
pleadings. 

At this time I renew my motions and each of 
them to strike various portions of the testimony, and I under¬ 
stand that the Court wishes to take that motion under 
reservation. 

I simply wish to ronew it for the record at this 

time. 

THB COURT: I Win grant the motion to amend the 

Pleadings, to conform with the pleading and reserve on your 
Rotion to strike. 

MR. CRACO: At this time, your Honor. I would like 
to make a motion to dismiss the third party counterclaim. 

THE COURT: He hasn’t completed his proof. 

MR. CRACO: Wall, your Honor, he has Indicated his 
reservation as to damages, and if 1 can make my point now. 

Which doesn’t go to damages at this point, but to liability, 
it may spare some unnamed expert a trip. 1 would hope so. ' 
because 1 urge this motion at this point with profound 
seriousness. I understand that I can make another motion 


t-*i . . . . 
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If thl, one should be denied directed to hi. damage proof, 
but 1 wont to flic for . moment, if 1 My , about th . 

sufficiency of hi. prime facie case on liability, on which 
I now understand he has rested. 


Firat of all, I take the position, and 1 state 
it sinply for the record, that ho has failed to make a pri¬ 
est!. case as to the alleged falsity of the representation, 
contained in the Laventhol statement. Itis insufficient 
for him, as it was insufficient for Mr. Haimoff. to assert 

out of counsel's mouth that the Monterey transaction wa. 
hokum. 


Evon if, ns I don't believo to be the fact, the 
Laventhol audit of that transaction was inadequate, there 
must be some proof in the record that establishes that the 
statement about those transactions was in fact untrue at 
tho time that they were made. And the record is barren of 
any such proof on tho third party counterclaim thfl 

representations , when toada, were untrue. 

I pass to what to me at this point is a very solid 
position of law. If the Court please, we submit that 

the third party accounting in this case and his prima 
facie case not only lacks any proof of standing, but affirm., 
lively disposes of any possibility that he enjoys it. 

SOUTHS^* ft (STRICT CONST REPORTERS 
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Th * Tul ° in thls 'ircuit i, very deer, th.t in 
order to neintein an action under 10B5. since Birnbau. .gem,, 

Newport Steel, a plaintiff oust be either a purchase, o, 
a seller of the securities Involved. It i, plaln oa th . 

proof that Allen 5 Company was not a purchaser of the 
securities in the initial private placement. They don't 
contend, thoy don't offer a single , hrod of proof tQ sugge#t 
that they were. 

So the transaction in connection with which the 

alleged misstatement was made was not one in which they were 
purchasers. 


souYiiti&i dm aicr ca«r reporters 
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2 , Th6rOa£t0r> how<) ™'. they went about In 1971 • 

3 | co looting acquisitions from their invest,,, of Kh „ purpprt 

in Exhibit A-22 t0 be conveyance, to then of 0T part , £ 

conain units and on those transactions, they hang their 
clain In this case. 

But. a. to those transactions. Laventhol mad. no 

I ■ i88tat ~ * - ‘»os, transactions, the testify cf 
Mr. Duff is that they wore motivated by some possibl. 
unhappiness on the part of tho investor. 

At that tine, they relied in no respect upon ^ 
uuditcd statements of Laventhol in purchasing fro „ ^ 
investors whatever it was that they purchased. S „ that the 
transaction in which the alleged misstatement took pl. c . 

-s net one in which they were a purchaser and the trans¬ 
action in which they were purchaser, was „ ot on. i„ 

connection with which the alleged misstatement was 

THB COURT: 1 wouldn't understand that to be the 
position, isn't their position that they stand i„ the 
shoos of thoir assignor? 

MR. CRACO: Which is the second attempt that they 
■»*. to rescue it. So let's f ocus on the fl „ t huf of 

23 argument on those seven out of eight pages of Exhibit A-22 

2 d that are barren of any claim of assignment of the right 

25 | to sue. Those are naked conveyances of the unit, or portion. 
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J A., to those transaction, which don't purport to 

bo assignments of claims of rl ght oa their face, our posi- 
tion is that they are not purchasers in connection with 
the transaction claimed to be affected by the fraud. 

SO they attempt to bolster their position at that 

Point by reference to the position that your Honor has 
just QUudod to. 

Tboy take the position that they stand in the 
shoes of their prior investors who have conveyed the property 
to the,, cither by virtue of soma conveyance of rights along 

with the units or by virtue of explicit assignments and n.ith. 
Of those positions avails them. 

First of ail. it's reasonably plain to oe 

the law that their repurchase of the securities did not by 

itself constitute a conveyance to them of any rights vhich 

the assignors of these units might have enjoy’ed t, prosecute 
Lavonthol in this case. 

Hr. Herzfeld is her. doing just that and it 

to mo perfectly plain that that right was personal to th. 

assignors and that they did not by selling their share, to 

Allen 0 Company terminate that right and they did not. by 

-jelling it to Allen 5 Company convoy that right to Allen 
3 Company. 
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More to the p» int . „ urg . other con , lder , tioM 

« this point mi Bayb „ , tWrd in a aoMnt _ 

First of all, the lav is .. 
the court: Would lt be . ratificttlon to MU to 
«lon 8 Company knowing of tho frauit 

8 HR. CRACO: I think... I think it i, p. r f ectly 

9 Cl ° ar th ” l8SU ° ° f roIi “»«. «»lch X will cono to In . 

, n ° CSnt ' that “ they buy b “ k thi, «u f f knowing wh,t th. 

, SitUatl ° n 151 theX take their <*•*• at that point and th.y 
2 I d ° n,t MnUfaCtUr ° thensolvos a cause .f action which 
thoy would not have otherwise enjoyed, knowing that what 
they are buying i s a chose in action. 

I think itia in effect a ratification or a wairer 
or an eatoppol or southing along those line, whereby a 
person, knowing that ho 1, about to clai, . fraudulent 
transaction occurred, put, himself out of pocket to get 

into a position where ho can dain the damage, of hi. 
assignor. 

But I will con, back to that point in a moment. 

if I nay. 

The law, Mr. Pollack said, wa,. in thi, di.trict, 
that a claim under a 10BS count could be assigned. Well. 

I submit to your Honor that i, i, not an that clw ^ 

that i, the law and I want to pas, over the point lightly 

DiiTsicT ccuot repc^ters 
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at this juncture but I want to make tho motion in pan* 

upon the ground that a. , natter of law and a* . ».tt.r 

of public policy, a claim under 10BS is not the subject of 
a proper naked assignment. 

I don't know whether a chose in action under 
10B5 is a security which can be traded but i aja perfectly 
doer that nono of the prophylactic policies underlying the 
193« Act ore designed to sot up a marketplace in which 

rights under 10BS are bought and sold aa Exhibit A-22 and 
A-23 suggest they wore hore. 

And so, whatever the law nay have been, and I 
suggest It's not all as cloar as Mr. Pollack suggested, 

I take the position that the claim of fraud which a pur¬ 
chaser acquires against a person whom he claims misl, ’ him 
is personal to him and may not be the subject of an assign- 

cant giving the assignee fresh rights to assort those 
claims. 

But even if that should be the law, it is perfectly 
cloar that the assignee takes no better rights than the 
assignor and whon tho assignee comes to court to sue against 
tho allegedly misleading person, ho must prove his assignor's 
case. Ho must prove tho misleading statement, he must prove 
reliance by the assignor, not by the assignee. He must 
prove scientor. Ho Bust prove sll of those things. He 

SOUTH GSW DISTRICT CCXJkT RGPCATERS 
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•*»*• of "ind Of th. person from who. h . 
bought the cluim because he cannot cut off the defenses 
that there was no reliance or scienter and no ^representa¬ 
tion. He doesn't become a holder in due course of the 


10B5 claim. 

Ho becosaos, at best, a person who. as you Just 
phrased it. stands in th, shoes of the assignor and if 
those shoos don't fit th, proscription of a 10BS clai. then 
ho cannot walk into this court in those shoe, and claim 
his relief, and our proposition is on the prima facie 
cose on the counterclaim that there hasn't been an iota 0! f 
credible proof that any of the assignor, of Allen , Company 
relied on the statement, were misled by the statement or in 
any other respect had a viable claim under 10B5. That is 
on utter failure of proof on the part of an assignee who 


oust prove the assignor's claims. 


The only exception to that was the testimony of 
Mr. Goodman who was brought in here this afternoon and who 
cited the ritualistic "I relied" in response to the 
appropriate leading question on direct. 

But as to that it is clear that he relied on 
a number of things. He relied on Allen § Company's 
knowledge of the transaction, he relied upon the letter from 
firestone and it is his best recollection that he got th. 
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avnthol statement after the closing. So there l9 not 
— the centum of proof that Mr . H „ xfald „„ ^ 

^ ^ tor to SW tbat tta assJ _ of 

. . • . lo and we aub >>it that it 1. 

5 C ° nPan),,S ° bU * ati «“ *0 come into this court and to 

7 Pr ° V9 «* to each of their assignor, the . 

8 of proof that Mr. Haimoff a 1#V#1 

9 Mr rr , WUh ™P e « «• 

• -a eld. insufficient though we believe that to be. 

—use ^at is the onl y shoe in which Allen , Company 
" can Properly stand. 

12 

Finally, wo make the noint 

'3 a moment ago. There! , point that your Honor reference 

I4 ‘ 3 JU3t n ° quostion that if by some 

stratch of the law the thought that this 

ugnt that this reacquisition 
campaign that Allen , Company went through in „„ wa , 

O P-.,, or sale in connection with the alleged misleading 

„ " Ce th8 LaVe " th01 statement in any sens, that 

• known to the 10BS Uterature. They kne w at that tine 

, t at there was a problem. Mr. Haimoff had asserted it in 
his claim. 

22 

At that point they were __ . 

~ .. . y preparing to deal with 

- third P , action. The transactions had fall., through 

- Pirostono is in Chapter 11 and the real motive of 
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position to acquire the preforred , toek „ f pl „, too> ta 
tho reorganization proceeding. 

And Mr. Winograd, by tho way, on the third r , 
plaintiff's direct case testified that he shifted fron 
Alien 9 Company and its Wes. Coast operations to head up 
the successor of Firestone after the reorganisation, an 
event that one can infer was not beyond the ken of the 
people who were engaging in this acquisition campaign 
But the point is that they weren't relying on the Laventhol 
stateaont in 1971. 

So our position i, as . matter of that ^ 
claiming plaintiff is obliged to prove the case of their 
assignors if they have a case at all, lacking a case by 
virtue of being no purchasers as in and of themselves, 
opart from those assignments, unable to prove the case with 
respect to their assignors and not having don. so. and 
having manifestly and affirmatively not relied on the 
Laventhol statement, to com. into possession of the rights 
they here assert, that they have failed to make out a prin. 
facie case against Laventhol in this case and that Laventhol 
should not bo hold to its proof against them. 

Now, I moke one final point, your Honor, because 
it seems to mo that this case has gone on long enough for 
it to bo appropriate for na to do so. 
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The defense of this audit is going to be complicate, 

enough as it is but to deal with Mr. Moyer’s testimony 

and with this expert valuation is going to tax the time 

of this Court and it seems to me appropriate to confront 

the issue Of whether a prima facie case has been mad. on 

liability at this juncture so that if it should be, as I 

think it is, tho law that there is no case on liability, 

that they have not made out a prima facie case on the element. 

of their alleged fraud, that they lack the standing they 

claim, that neither the Court nor the rest of us ought 

to bo put to the burden of defending against that improvident 
claim. 

Finally, for the record, I state that since 
all tho other claims in tho third party counterclaim 
derive in one form from tho classic common law of torts 
and i submit are equally affected by tho observation. 

I mad. with rospoct to 10BS, my motion is addressed not 
only to the 10BS count but to oach and every other count 
that is contained in the counterclaim and at this time, 
your Honor, I respectfully urge you to dismiss th. third 

party counterclaim for a clear insufficiency in law of the 
proof tendered in this court. 

THE COURT: All right. 

MR. CRACO: I alluded a aoaent ago to possible 
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further ground . I an sorry, Mr. Pollack, 1, I have 
interruoted you. 

I do wonder if the releasee which were discussed 
this morning are here in court. 

MR. POLLACK: The releases are here. 

MR. CRACO: May I 3Ge then, please. 

MR. POLLACK: Yes. 

MR. CRACO: Your Honor, nay these exhibits be 
marked Exhibit H of the defendant? 

THE COURT: Yes. 


(Defendant's Exhibit H received in 

evidence.) 

MR. CRACO: All of then, each of then, your Honor, 
does not eurport to reserve any rights to sue and T add to 
my motion, the ground of ny notion, with resoect to the 
clalns derived fron Messrs. Lufkin, Merrick, Coodnan. from 
EES Capital Associates, Preenan and Cerla and Seskis 
end Wohlsterrer, that the effective re se of an alleged 
joint co-tort feasor at the tine that these releases were 
effected was effective to release all without the reser- 
vation of riqhts aqainst any of then. 

the COURT: All riqht, Mr. Craco. 

Would that be equally a-pllcable to the suit 
under 10-B-5? 
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f MR * CRACO; In 494 

of — law Md *. *•....«. r 

I . MR - CRACO: Unf od eral conaon lav. 

; th ° e —-•- to —- *»• ««.. ta 

the e «»nt that you loo)c * th#r# *«• But t0 

I n Y Position la th ° stat# law on that 

9 hSt **•* 1« an 

1 “Salnst tha . of foctlvo bar »•„ .u 

,01 °' t0rt *“« at that tint©. * * Ct, « 

" I law T ° the 03tt0nt th « It la a ' . 

I law . the statute l s sllont S ” a «^ of f eder#1 

l Por all th ° ntheSU ^«. 

l4 1 h8 8r0und about th. .. "° 3t Particularly f or 

j St8t0 lw d ° - looh tor 1 " ’ ,e l0O,ted t0 law. What 

j MR - CRACO: New Y 0rl( . I 

J The COURT* «. I 

I vhat basisf I 

I WR* CRACO; Woll I 

Md 1 *"*- at It i ast * ^ Wnd ® r3 tondlng of th . ^ 

What are th asau ®® it i s - r | 

” th ° “”>*««. In Now y orkr * C ° ntaCts Ptlnclpie.j 

MR - CRACO: Noll th. ' I 

soocjj to bi« * c °ntactj yut u / 

’ y ° Ur " 0 »ot. are that th “ Y ° rk * 1 ‘ 

transaction toot , the clo «ing 0 f +h I 

t00k P lfl c« hero* th* h ° ° rl «in«l / 

®ithor on the J 

somwF fPM _. j 
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units or the claims, in connection with which the releases 
wore given, were executed and delivered in New York, 
according to their face and the releases and each of them 
appear to have been executed in New York on fonts substan¬ 
tially familiar to New York lawyers from Blumberg, the 
underlying transactions reflected in the audit, to be sure, 
wore transactions foreign to New York but what we are talking 
about now is the effect of the release which it seem, 
to me is a New York release. 

THE COURT: Have you finished, Mr. Cracot 

MR. CRACO: I have. 

THE COURT: Mr. PollackT 
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-•m. POLLACK: Your lttm<>r , j „ ould propos . ta 
Jkt.atl-nIcJlt. at. t'lis 

- to summariz* v . ry brl , fly ^ ±t 

£ tha,t is t.h< gravamen of th« C aa$ arm* «. 

caa^ against. Lav^nthol 

«a x .in add™ mystif to qntauea of ^ 

*“ d t "‘ n 1 ” iU addr< “ to «,» question Of 

*>slianc«. 


TU ttotijuony in thi. cas, , liclnd 

'ixamlnaticn — 


on crosa- 


IHL COURT: It. would he In m* ** 

‘* lp m *' Mr * Pollack, if you 

could stand ov^r ts**-* \ 

*■ b ’ cau ^ *•» *» right, in t.h, Ught 

Of th« windows. 

IK. POLLACK: Th« testimony that, is critical 

“ CM4 iS 1 V,ry ,i9aifle “* «>«* out of th, mouth 

r ’ LiI,ICin ' • u "* af - Upfcin t«t.ifi*d on my 

examination bsfort your honor, and x resnec „ „ 

A rtessptctfully urg^ t^» 

Court to consider it. socially pagt. 36 g to 390- , 

“ bri -“ y by admissions undar 

oati;; 

1. Xdpkin waa tht paztwr of Lav.athoi in charge 

*" “** i0 N0V ^ b ^ ^ Dfoufcfr. 1969; 

Pag* 360, lino d 17 to 20. 

2. Lipkin kn%w th* report « 

m*nta wSe*-. Lav*nt'ci wo ' d fxnancial stat.e- 

leav^n^.cl w»g preparing w<i« 

y D^xng prtparid for 

purpose private PXaosmtnt. by Allan a Co .. Inc ., 

a.rj'f mx mmcr court m-pmxzm 
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Pag* 360, linen 20 to 25. 

3. Lipkia did not raviaw t-hj financial 
statimtnt of Coatia.akal lucraatlon Company: pag» 361. 

1 i»«s 15 to 17. 

4. Lipkin did not review a D & b of 
Coatinantal nscraation Company; pag« 362 , lin, 4 . 

5. Lipkia did not. hava writt.aa confirmation 
from Continental Rscrsatioa Compaay of tha acquisition of 

$15,000,000 of nursing homes from Firestone; page 362. 
li-riit: 5 through 8. 

6 ' hipkaa didant see any correspondence whatao*|er 
between Firestone and Continental on this transaction prior 

to issuing the report dated December 6; page 362, lints 9 
through 12. 


7. Lipkin drd not an* any corporate minute* 
cf Fireston* on the sale to Continental prior to issuing 

report dated December 6; page 3G2, liaas 17 through 20. 

8. Lipkindid not see any corporation resolution 
of Firsstcna authorizing Firestone to engage in trans¬ 
action with Continental; page 362, lines 21 through 25 . 

9. Lipkin did not sea a title search of the 
f'onterey properties prior to issuing his report dated 
December 6; page 363, lines 2 through 4. 

10. Lipkin did not see any deed to t.hi 
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P " P ‘ rWi4 “ VOlVfd «• 515,000,000 ,u, prior to 
issuing th, report dated December «, pa9< 363> , 

through 8 . 

11 - Adjusting journal eatriee reflecting the 
515.000,000 aal, to continental were prepared by 

ana submit tad to wadley. the controller of Pireatone. for 

placement on the books of Pitas tone 12 days after the data 

of the report and two days after the closing of th* 
private placement.. 

12 . Lipkia never saw a closing statement 
for tha 515.ooo.ooo sals to continental prior to issuing 
tha report dated December 6 ; page 369/ lla9s 13 

16. 

13. Lipkia knew at tha time of tha report, that. 
Itgal title had not passed from Pireeton, to Continental, 
P10« 359, lino 25 through 370. lias 4 . 

14. lipkin saw no title insurance on th* 
nursing home properties prior to the report dated December 
6 ; page 370, lines 5 through 8 . 

15. Lipkin knsw that the net worth of 
continental Recreation was only $lop,ooo ; page 372 . 
linea 5 through 8 . 

1«. The fact, that Continental Recreation had 
a net worth of only 5100,000 was a material fact, page 

S&UW03I assizor amr reporters 
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l 

372, lin« 24,through pag * 373# 1±aft $ 

Vou may racall that was tb« admiaalcn in 

waponea to a quaatioa by tha court. 

* . / 

s 17. Lipkin ka.w that neither nuderian nor 

SPU9 * 1, «*»— — allegadly controlled ConUnantal, 

had guarantaad tha contract for Continental, pag , 374, 
liu^a 12 through 15 . 

18 ' Lipk±n knsw «»*• continent.! kecraation 

TO8 ^ tha bU3iM3S ° f 701 f courses, not. nursing 

h ° M3i Pa ' J ‘- 37 <- line 6, through P . g , 375 , lla , 

•S 

19. Lipkia did not inquirt into whether 
Continental had ever entered into a transaction of th, 

magnitude of 515.000.000 prior to this transaction; page 
375, lines 18 through 22. 

20 . Lipkin made no investigation or did anyon. 
*ls* at Laventhol of the unnamed investor, in Hawaii „ h0 
wtr. supposedly interested in going in on the deal with 
nuderian; page 377 . lino 4 , through page 378, Una 6. 

After this summary of the evidence, only that 

Portion of which came out. of th, mouth of th, man in charge 

of this audit, without ever referring to th, evidence on, 

is tempted to ask. for Cod's sake, what did they ao7 
W* don't, know y*t.. 

The deposition testimony indicates that Mr. 
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Upfcia in going to lastify th.fc h« goat on tht ttl.phoat - 

THE COURT: Will, tilt nutation, it. at ins to me, 
V ' Z ' m Pollack ' * hie a*ag* is not so much what did the 
accountants do but what did your alleged assignors do, 
how did they rely, how do you gat it bon* to you? 

Assuming vhat is a prima facia cast, if they wero standing 
h^ra as plaintiffs no. As3um« that fir. Haimoff has a 

prima facie case, how do you come in? 

rr • 

NR. pollack: Oa the question of reliance. 

In tht Affiliated ude v. United states in tht Supreme 
court of the United States, it says, and I quota, at pag* 
7C1 of the official U.s. Reports, 406, "Under the circum- 
stances of this case invdLving primarily a failure to 
disclose, 1 ' and that is one of the key points in our case," 
positive proof of reliance is not a prerequisite to • 
recovery. All that, is necessary is that the facta with¬ 
held hi material in the sense that a reasonable investor 

might have considered them important, in the making of his 
decision." 

In other words, cur position is that in omission 
cases, relianc* is out; it. no longer is an element of 
proof. 

Two, even in misrepresentation cases, tha law 
now is moving in M>« direction of implying rolianc. from 
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th« totality of thi circumstancos. To that and, 1 would 

«t«r your BOOM to th« rsc.nt dooiaion of Judga ward la 
Header v. Maatorcraft Electronic. Corporation, whar. ha 

said, among other things, *m addition, aoma daoiaiona la 

• * .« .• 

misropro3entatJ.cn cases indicate that reliance may be 
inferred from tha totality and circumstance*. • 

Now, Point 3 in our position on reliance. 

Hr. Lipkin got on the stand and I just aynopsised hie 
testimony on this point, and said that he knew that thia ...* 
v^ry statement was being prepared for Allen s Co., inC. 

•r 

for the purpose of a private placement by Allen & Co., 

Inc. Reliance i a admitted out of their mouths, much 

le.38 out of oura. 

THE COURT: How do you show that a single asaigno 
except the ono who took the stand, ever even saw the state¬ 
ment? 

HR. POLLACK: w* brought, the single assignor, 

Mr. Goodman, on as illustrative and cumulative. 

THE COURT: I can't conclude from his testimony 
tint the other seven or eight, or however many there were 
ever saw the statement. 

MR. pollack: Our testimony is that Mr. Meyer 
the 'st.atarasnt. He got on the stand and said that h* 
did and that ha relied on it to close it.. 
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The people who bought through Alien relied cm 
the financial statement a a well as on the willingness 
of Allen to close it, which was predicated on Mr. Meyer's 
reading of that statement* 

THE COURT: Your theory is that Allen in a 
ssn3u was acting as agent for these purchasers? 

MR. POLLACK: in a very meaningful sense, yes, 

your Honor. 


THE COURT: All right. I just, wanted to get 


your theory. 


reliance. 


hr. pollack: So, you have a tier position on 


Ona, vs don’t think it's necessary to prove it 


insofar as it. ia an omission case. 

Two, if it. is a misrepresentation case only, 
which it i3 not, your Honor correctly said, didn't you think 
it was necessary, Mr- Lipkin, to say that the Continental 
Recreation Company had a net worth of only $100,000 and 
yet. was going on a $15,000,000 contract. That's an 
omission to state a material fact. 

Evan if it. is, as I say, a misrepresentation 
case, we will take the position that the circumstances 
waro such that it is obvious that reliance was placed on 
the statement. Allen wouldn't have closed it, the 
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u y-h 


investors wouldn’t have bought it. it can be inferred. 

Finally, w« win take the position that. 

Mayer looked at the statement, he relied on it and, 
to the fact that they were in fact an agent of these 
purchasers, they relied on it through him, but, beyond 
that, a number of them actually attended the closing, as 
Mr. Meyer said, and they were in and out, all people in 
thb area or soma of them were people in the area, and they 
themselves read and relied on it. 

Wa got Mr. Goodman in, as 1 say, as illustrative 
testimony on that point. That will be our position on 
reliance. 

On the issue of whether these claims are 
assignable, our position is the followings 

1. A lo-B-5 claim is assignable and the cases 
in Naw York on that are legion, not the most important of 
which is the Dardiarian case by Judge Feiaberg at 223 
Fed. supp. 265. Rule lo-B-5 claims are assignable 
because they are remedial in nature and not penal. 

They do net expire with the person. 

Secondly, we have common law claims, as your 

Honor knows. we ore trying this on two theories, one 
is that they were involved in a misstatement of fact, or 
omission to disclose a material fact under lo-B-5 and, 
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too, o*:r ultra virus point, which is essentially a common 
law claim, that thay were reckless — 

THE COURT: Negligent? 

MR. POLLACK: Yes, utterly indifferent to the 

* 

consequences of what they were doing and, as a result, 
we are entitled to recover on that. 

on that point, as to whether common law claims 


are assignable, we again hav 


itea. i'll refer your 


Honor to only on© of a number: l eit.zmann v. wiilya- 

Ovsrland, at 68 Fed. Supp. 873. 

, « 

$ 0a the point of the assignment, in addition, 
it ia perfectly clear that the law of Now York is that an 
oral assignment is valid. Greene v. Republic Fire 

r 

Insurance Company, 84 N.Y. 527. 

one final point on this question ofthe 
assignment of tha claims. It ia perfectly clear, I think, 
from a common sense point of view, that no reservation of 
rights wa3 made by these people that sold to Allen. 

Allen got what they had. we think they had a lo-B-5 
claim. 

The question as to whether later confirmation, 
written confirmation that I sought to have Mr. Duff obtain 
during the course of this trial merely to bolster the 
question of proving our assignment, the question as to 
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wbsthsr that was admissible, we respectfully differ with 
the ruling rendered by your Honor because we that 

those documents, A-23, relate back to A-22 — 

\ 

THE COURT: I allowed them in subject to a 
motion to strike. 

MR. pollack: Yea, and I merely say that w* 

suggest that is cumulative. ’ 

• »•. ■ 

l think that you have here a case in vrtich, 
aa I said at the outset, an accounting firm did not do in 
connection with its audit what — 

the COURT: what about his final point, that the 
release that one joint tort feasor releases all of them* 

MR. POLLACK: I think that is a matter we would 
iike to brief for your Honor, but I understand that there 
is a case in the second Circuit holding that a general 
release does not release lO-B-5 claims. I don't have the 
cite immediafraly at hand for your Honor. I will provide it. 
for you as promptly as we can. 

THE COURT: What about your common law claims? 
There isn't any question that under the law of Mew York 

at the time a release of one joint tort feasor released them 
all, is there? 

MR. POLLACK: i frankly am not sufficiently 
versed to speak on that -oint, but I will be by tomorrow 
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THE COURT, Mall, we win reserve decision 


on it-., then. 

Hfc. CRACOX if I may address one point, your 
Honor. of course, we have handed up a brief, a supplement 
al trial brief, on the issue of reliance, and we cite Reeder 
nod Affiliated UDE and all the roet of them and since you 
ore going to reserve overnight,^! will press that point - 
y THE COURT: i ara not reserving overnight. 

. X am reserving, i want full briefs on all of tds and a 
full opportunity to study the record. 

n fv CRACO: Lst me maka on* other obssrvation 
at this tiros , if i may. 

THE COURT: i might add that every tiros I 
decided one of these from the bench, x have been right, 
but the court of Appeals didn't always think so. 
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MR. cracoi if th» Court please, two observations, 
cvtm in the teeth of that last remark, we have gone from 
a theory that the conveyance of the unite by the 
assignor — by the investors back to Allen & Company 

with it come automatic right of Allen & Company 
to guo on 10(b) (5), to a claim that the Allen a company 


was the benoficiary of an explicit assignment, of such 
rights, a claim which Mr. Pollack and Mr. Duff said about 
substantially, intorootlngly enough, as Mr. Goodman 
pointed out. if you compare Mr. Goodman's writing of 
October 23rd, it contains a confirmation of prior assign- 
moat. If you examine his instrument of March 17th, which 
he agreed was the only unit he had to give up, it does 
not say a word about assignment. And both he and Mr. 
Luff, who testified he had prepared the language or 
supervised its preparation, testified under oath that the 
March 17th instrument fairly reflected their understanding 
of the transaction at that time. 

And it said not a word about the assignment. 

And perhaps imperiled by that combination of things and 
tho nocoeaity of making tha assignor’s case for them in 
the absence of proof of that case, we have now, on oral 
argument, not in tho pleadings, not in the proof, but on 
oral argument, gono to a third theory of standing, and 

that is that in tho original private placement Allen ft 
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company somehow or other acted as the agent for the 
investors. 

well, first of all, there is no proof of that. 
But to the extent that Mr. Meyer's testimony, each as 
it. has been, can be said to constitute proof of that, 

I remind your Honor of the absolutely Hornbook proposition 
that agency may not b© jrrovod by the testimony of the 
agent. it must be proved by the testimony of the 
principal. And no principal has come in hire, no 
investor has coma in here, and testified that he con¬ 
stituted Alien & Company or Allen & Company, ino., hie 
agent, for tha purpose of imputing to that investor, 
whatever reliance, whatever it might have been, of Allen 
t Company, Incorporated, on the Laventhol statement. 

So the record is still barren of any legally 
viable theory upon which Allen & Company, Incorporated, 
can obtain standing to proas the claims about the 13 or 

14 problems that they profess to see in the Laventhol 
audit. 

And the second and final noint that I want to 
make at this juncture, your Honor, is on the question 

of the vitality of an assignment, of such a claim, x con¬ 
ceded, I think, in my original argument that there is some 
dispute about that question, and I am frank to say I am 
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P*e»«*vlag it her. on the record, although not relying® lt 

" «y only point. My real only point# my really aoet 
substantive point, is th. ebsenc. of proof of ^ „. w 

caa*, a* giving the assignee claim against lavanthol. 

But on that question of the vitality of the 

assignment in law, the ovarian case, your Honor, van 

a decision by Judge Poinberg which reflects th. problem 

that vs have in deciding whether or not such claims are 

assignable, it. held that a claim survived th, death of 

the Claimant and did not abate by hi. death but was 
insertable by hla estate> 

1 go rurther. There is a decision by Judge 
Dimock, in the imw case, which seems to imply that 
under certain circumstance a retirement fund which 
assigned a body of assets to th, union of which it m , 
retirement fund could include in that body of as.st, any 
10(b) (5) claims with which certain of those asset, war. 
weighted, had that is where the .doubt ari.es. '• 

But nil of the indications go to- th. question 
of whether you can save from extension a lo(b) (5) claim 
Which i. assigned either by operation of law through 
testacy or is assigned in conjunction with a merger or 
consolidation of assets of th, assignor into th. assign,. 
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Th«r« la lao case that Mr. Pollack can cite to 
cf a raw, naked assignment for the purpose of 
prccGcuting the claim assigned under 10(b)(5), And 
It la to that issue that 1 addressed my earlier r ema rks, 
and it is to that issue that I say that the policy of 
the securities Law in fact sets its face contrary. 

Because the whole point of the securities and Exchange 
Acts, as I read them, is tc c oster disclosures, *nd if 
what this court sets about doing is creating a new set of 

V.'* 

rights in securities that can be purchased and hold, that 
what aro wo tc say about A lion a company's obligations of 
disclosure at that point? Them is no case that sets 
up, as I put it before, a market in 10(b)(5) claims. 

Thera ore cases in which 10(b)(5) claims passed un¬ 
scathed through general assignments by operation of law, 
consolidation or merger. I ^ 

But I urge this Court not to engraft on thost * 

casts another exception which would have the effect of 

• * * • 

having brokers go out and solicit back from customers, 
who aro unhappy with that, claims which they can thsn go 
out and assort against parsons who are privy to private or 

• • t. V 

public placements years before.. 

THE COURT: I will reserve decision. 

,?J 
• •* 

MR. CRACO: May we have a brief recess, your 
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Honor? i would like five minute*. ?X 

.THE COURT, How long will wo bo tomorrow? 

Mnyb, wa can recess for the day? can you finish thi. 
caso tomorrow? ■ 

MR. CRACOi I’ hope wo can.' 

the court: wa have been hoping ben far acne 
it i/a unfortunate. 

CRACO: Judge , I intend to call Mr. Lipkin, 
Mir. Boyor briefly and Mr. chasen. 

THE COURT: Maybe WO could _ 

hr. CRACO: Hy present belief is I win rod! 
Hr. Moyer f C r cross-examination, ana it is „y confidence 
that we will conclude the case tomorrow. 

the COURT: We'd better work a little later, 
then, tonight, we will take a short recess. 

(Recess.) 

the COURT: Proceed. 

HR. CRACO, Your Honor,for th. sale, of the 
record, at this time I renew my motions to dismiss with 
roopect to Mr. HersSld, th. plaintiff in ohi.f. 

THE COURT: i reserve decision. 


Honor? 


HR. CRACO: shall I proceed with my caso, your 

I call Richard Firestone to tho stand. 
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firestone, called as 

a wl^eaa ©a behalf ©f the defendant Laventhol, 

boiag first duly sworn, testified as follow** 
DIRECT EXAMINATION 

% 

BY MR. CRACO* 

Q Mr. Firestone, where do you reside? 

A At 39 East 75th street in Now York. 

0 What Is your buainea. and wh.r» la it locate? 

A At 375 Park Avenue. 

Q What is the name of your business? 

A Multi-National. Wu ara in corpora!, financing 
and leasing. 

THE COURT: Would you keep your voice up. 

Please, Mr. Firestone? 1 am having trouble hearing you. 

The acoustics are terrible. 

f . • ’ 

Q How long have you been.in that business? 

, A About a little over two years. 

Q prior to that time, were you the Firestone of the 
Firestone Group, Ltd.7 

. A unfortunately, yea. 

Q now long had you boon the principal of the Fir.- 
atone Group, Ltd.? 

A From J.ta inception, and I b.li*v. that wa. about 

1968. 
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Q Are you testifying here today pursuant tc a 
subpoena served upon you oa October 23, 1973, calling for 

your appearance on that date and such adjourned dates as 
night be appropriate? 

A Yes. 

THE court* HOW old aro you, Mr. Firestone? 

THE WITNESS* 43. 

\ 

Q Mr. Firestone, would you describe for the Court 
what the business of tho Firastcna Group, Ltd. hud been 
during the period from 1968 until the end of 1969? 

A That yon understand the Firestone, we really 
**** in 1965, and at the time that Allen 6 

company entered the picture, approximately 1968, we changed 

tho name from the Firostono Group to the Firestone Group, 
Ltd. 

But we continued essentially . 9 same typ* o£ 
business. And our business was t luisition of 
land and incomo-producing properties and the resale of 

those properties primarily through syndication but sometime* 

• '* , 

through private sales. 

• : s, '. ! ‘ 

Q ‘ You mentioned when Allon & Company came into 
tho oconeC When was that and in what way did they come 
into the scene? 

A About 1968. 
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9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

S 


Q And what did did ycuget introduced to Allen 4 
Company? 

A we were introduced through a man named nay 
Harvey, who introduced us to Allen & Company. And he 
told ua that A ll e n s Company was looking •— were 
for raal estate operations, wore interested in real estate 
operations on the weot coast, and he thought we might have 
some mutual interest, the possibility of uur going public, 
boing token public by Allan & Compary. 

Q Did ho introduce you to particular person 
at Allan & Company? 

A Yoa, he did. 

Q To whom was that? 

A Lsa Meyor. 

Q When was that? 

A i guess that was *68. 

Q Turning for a moment to the nature of your 
business, would you describe for the Court what is involved 
in the land syndication business as you conducted it in 
the Firoatono Group during 1968 and 1969? 

A Typically, wo would contract to buy a piece of 
proparty at they might run from as small as a hundred 
acroa to os largo as 10,000 acres — we would contract 

to purchase the prcp&rty. w« would then file an applies- 

* * • * % * *• 
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tloa with tha Corporation Commissioner of tho state of 

California to sou It to a partnership. which w. would 

eofc up, ana then we would solicit tho Investors for tho 
partnership. 

THE COURT: A limited partnership? 
the witness* i'n» sorry? 

THE COURT: was It. a limited partnership? 

the WITNESS: Yes. i'm sorry # i* n a little 
hard of hearing, sir. i have acoustic problem, too. 

MR. POLLACK: i cannot hear him very well, if 
the Court please. 

THE COURT: Can you move over?’ 

MR. CRACO* I will bo glad to yield my seat 
to you, Mr. Pollack. 

Q Do try to keop your voice up, Mr. Firestone. 

A I will. 

THE COURT: Boforo you unpack your briefcases 
tomorrow morning, i will soa If „ 9 can move Into a 
courtroom, if thore is ono available. 

Q Mr. Flrastons, about how many of these syndica¬ 
tions would you suy you had consummated prior to Notemb« 
Of 1969? 

A I say about 25 or sc. 

Q Had you negotiated witb respect to otters? 
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A oh, yea, with respect to many others. 

Q Asa result of your practical experience in 

this respect, did you become familiar with the custen 

and usage in California with respect to when persons 

dealing in the purchase and sale of land for investaent 

regarded thoir transaction as having been effected? 

• ^ 

MR. pollack: objection’, your Honor. 

THE COURT: Overruled. 

A Tea. 
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o Would you describe to the Court what that custom 
and usage was? 

MR. POLLACK 1 Objection, your Honor. X think this 

is self-serving. 

THE COURT* Overruled. 

Custom and usage usually is self-serving. 

A In the cases of the larger syndicators, and we were, 
I guess, the largest, there was always an oversupply of 
money, and an undersupply of property, and once the — once 

we had gone to escrow with the property, wo considered it 
sold. 

There was never a time that 1 remember prior' to 
•68 that we were not oversubscribed, and the same thing went 
for every large syndicator that 1 knew in Southern California. 

MR. POLLACK. I move that his answer be stricken. 

THE COURT* Denied. 

O When you say you went to escrow, do you mean the 
point at which the contract for the acquisition of the 

property by Firestone, or a syndicator in a similar position, 
was executed? 

A We considered it — well, on the syndications we 
actually considered it at the time that it cleared the 
Corporation Commissioner's office, which was after the con¬ 
tracts had been signed. 
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MR. HAIHQPFi Yea, your Honor< 


0 Tou said that yon recognised the custom and 

USa3 °' toat 700 "» with tha custom end usage la 

California with respect to tha consummation of land trans- 
actions, isn't that true? 

A Yes. 

° KOM * what wa “ «««<* undar that custom and 
usage of going to contract? 

What do you naan by "going to contract"? 

MR. POltACK. Objection to the form of the question 
yoar nonor. 

the court, i think so. it's indefinite. 

0 would you describe what effect the custom and usage 
in California accorded to the act of executing the contract 
for the syndication of a piece of property? 

MR. POLLACK* Objection to the form of the 

question. 

the court, i think so. Sustained. • 

MR. CRACO. if your Honor please — 

THE COURT. I will let you put a leading question. 
MR. CRACO. All right. 

° Uas 11 tho oustom «ad usage In California that 
when tho parties had executed a contract for the purchase 

of land for investment purpose., that lie deal as between tha 

* 
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partlos to the transaction was regarded for all praotioal 

purposes as closed. 

MR. POLLACK* objection to the fora of the 
quastion. Hr. Pirestone ia not hero, aa I understand It, 
testifying as an expert. 

Furthermore — 

THE COURT, overruled. He's testifying to the 
custom and usage in California. 

MR. HA1MOPP. Hay x be heard on this, your Honor? 
Because it seema to me it is rather Important. 

The witness has testified that the transactions 
that he engages in involve sales by Firestone Group, or 
whatever the name of the company waa, to a partnership which 
is set up by Firestone Group, of which X assume Firestone 
Group is the general partner, and then he says there ar. 
available thousands of subscription,they are oversubscribed. 

Now, it what he means is that when he goes to 
contract, since he and a company or a partnership that 
he organizes are both parties to the same contract, that 
therefore for all praotioal purposes he regards the trans¬ 
action as closed for that purpose, then I have no objection. 

1 don't know what it means, but I have no objection 

to it. 


THE COURT. Tou don't know what contract he is 
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talking about. 

MR. haimofPi That's exactly ay point. 

o I'm talking about th* contract of the acquisition 
of 100 acres, or 10,000 acres. 

THE COURT. Try it again. It's always easier 
on cross, Mr. Craco. 

MR. CRACO. it is. Especially when you are 
dealing with what la really an adverse witness. 

0 Mr. Firestone, when a buyer and seller of the 
property for investment purposes. In your experience in 
California, had gone to contract, by which I mean that they 
had both executed the contract for the purchase and sale 
of the property, did they, under the custom and usage pre¬ 
vailing in California at that time, regard themselves as 
bound by that transaction? 

MU. POLLACK. Objection to the form of the 
question. Also the relevance. 

THE COURT. Overruled. 

O May I have an answer? 

A I can only answer for our company, and for 
other syndicators that were_ 

o That', what I’m asking about, the custom end 
usage on thr syndication. 

A It was regarded as a deal that was completed and 
SOmHEfT* UfSTRJCT COIMT REPORTERS 










dhrf 6 


522 


772a 

Firestone - direct 

it would be consummated. 

O Thank you. 

MR. HAXMOFP. if ./our Honor plduj, the question, 

“ 1 ondaratana 14 ' ia «>at whan parties ament, a oontraot 
regard tbemsolves as bound by it. 

Now, I don't know what is peculiar custom and 
uoago about that. That's true ail over the Anglo American 

«orld, your Honor, it's true hare, and it's sen true in 
continental law. 

THE COURT* I suppose it is. 

MR. HAIMOFF, i don’t know what it adds to the case 
MR. POLLACK. Your Honor, is he talking about as 
an accounting matter, as a legal matter or what? 

MR. CRACO* As a matter of custom and usage in 
California. 

THE COURT, i thought the question was perfectly 

clear. 

MR. CRACO. I'm not going to argue the point, your 

Honor. 

THE C03RT. I don't know you should, you've got 
your answer. Co to the next question. I don't know what 
those arguments are about. I don't understand «■— 

0 Did there come a time when you entered into 
negotiations on behalf of the Firestone Crov-> with 
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representatives of t-h« w^n*- 

tna storey Nursing Hone? 

A Yes. 

When was that? 

X guess the early fall ^ «. 

Y an or late summer of »« 8 . 

With Vhom did you cord irf «.v 

y conduct those negotiations? 

Abremowita, who was el 

was either the president or chair- 

nan of the board of Monterey. 

° Koala you dp'jcriba, please, to ^ 

course of those non «w - . 

gotlat-ona through the surnesr of 196# 

or 1969 — of *19 and tha foU? 

A Was it *68 or '69? 

I'm sorry, i misspoke. *69. 

Is it '69? 

Yes. You tell me. 

1 d-t *»o*. It's either •« or '69 end It *„ 
either late su™er or early falx that , guess ^ ^ 

1 met the presldeut of Monterey. Abramowits, 1 „ 

too offices of cantor. Pitrgerald. They were an investment 

banking firm in Los Angeles, and X was introduced by the 

bead of t,e corporate financing, a Mr. Ginaburg, and we began 

toe negotiation, then to buy all or cost of the nursing h«. 
of Montarey. 

° Did those negotiations proceed thereafter for a 

i_A 


Q 

A 

0 

A 


25 U 

jj period of time? 
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0 Bw ftequantl V Ouring th, course of that tU» 
vouXd you aay that you were ta contact with Mr. Abramowif. 
if you can estimate? 

A X really don't remember, but 

O Was it frequently? 

A I would aay frequently, yea. 

0 Did you discuss the rursing homes that were to 
he acquired? 

A Yes, vo did. 

0 Did y0U dlsou3s the price for which they would be 


acquired? 


Yes. 


on the properties? 


Did you discuss whether or not there were lea«. 


Yea. 


A Whether the property wee owned and free by Monterey! 


0 Did you discuss whether there were arrangement, 
by which tenants leased the property from Monterey? 

A Ygs, I'm sure we did. 

hr. POLLACK! Your Honor, 1 objeot, A, on the 
grounds that all of these last five or six question, have 
been leading. Also. 1 objeot on the ground. It 1. hearsay, 
wo have no way of verifying these conversation, thet he 
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allegedly had. 

HR. CRACOt As to the latter, x*n asking about 
conversations that he participated in as part of siaply 
establishing that they were held, 

THE CO DDT* Yea. You are leading the witness, 

though, 

MR. crjicoi On the other hand, your Honor, the 
witness has until lately teon a third party defendant in this 
litigation and conceivably could be again. I will try to 
avoid it whenever possible. 

MR. POLLACK. I don't believe the witness was 
over a third party defendant. He becomes one if and 

Whon ^ action ia commenced against him, and there was no 
suoh action. 

THE COURT* Try to avoid the leading. 

0 During the period of your negotiations with Mr. 
Abramowitz, did you enter into any discussions with a 
view towards the disposition of theproperty? 

A Yes, wo did. 

C with whom did you have those discussions? 

A We had them with several people, among 
was Max Ruderian. 

0 who were the others? 

A I don't remember. 
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o Did you pursue the transaction very farwith any 
of the others? 

> • 

I . 

k I don’t think bo. 

id there cone a tine, then, when your discussions 
oontorod on Mr. Rudorian insofar as the disposition of tha 
property waa concerned? 

A Yee. 

When vaa that? 

Sonatina in the fall. 

In the early fall or late fall? 

I don’t remember. 

Wa3 lt dUring thQ course of your tv.gotiatiOns 
with Monterey? 

A I’m sure it was. 

° HoW long had y° u knovm Max Rudorian? 

A For about two or three years. 

O in what connection had you known him during that 
period of time? 

A In a business connection. 

O What kind of business connection? 

a Wo 11, to give you a little background on Rudorian. 
ho wa3 considered — 

MR. POLLACK. Objection, your Honor. 

THE COURT. Sustained. 
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2 o Let no ask you to confine your answer, lf yon 

3 *ouM. to what your business connection vlu. Hr. Mw1m 


4 H was 


I see. 


6 Wa in tha Firestone Croup had tried to do various 

7 transactions with him * 

I B th him. Some Involved buying property already 

owned. HO wa. a very large holder of land. 

Q I can't hear you now. 

MR. Pollack* Objection. 

" * Ka 3 TOry lar * e of land in Southern 

.2 California, and alec of income properties There were 

13 | timea we attempted to buy from him, there are time, we 

14 attempted to interest hi™ 4 4 . 

interest him in Joining syndication in our 

15 properties that we had or in buying thorn outright. 

,6 MR. POLLACK. I move that the answer bo stricken 

17 | as not responsive. 

18 S MR « CRACOi I think u 4. 41 

x tnin* it is directly responsive. 

19 | THE court. Denied. 

» o Did you at the time that you wore dealing with 

2. him in these connections know of Mr. Ruderien'e reputation 
32 in the community as being a man of substance. 

23 I MR ' P0I 'hACKi Objection, loading. 

24 I ° " lth r ° 8poot to Mother or not ha was a man of 

substance? 
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Yea. 


I Q Would you describe to the Court what that v 
reputation was? 

A Ms reputation - Ruderian's reputation was that 
he was very wealthy. 

IR. POLLACK* Objection, hearsay, your Honor. 

MR. CRACOj I'm asking for reputation evidence. 

TH2 COURT, overruled. 

10 n 

j l jru you faraill -ar with his reputation with respect 

" I t0 Whett9 ' : ° r not ha “ at h *3 commitments In his business 
12 rf transactions? 

A As far as we understand, he had an excellent 
reputation for meeting his commitments. 

;; Q WerQ vou aware of his reputation in the syndicate 

Of land industry, if I can call It that, in California* 

A A He was considered as one of the most — 

^ I to ' 11 mQ yen or no first. Were you aware of 

y his reputation? 

20 J a 

, A Yes. 
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Q Would y° u toll tho court what M* 
fha<1 , what hia reputation la 

tnat capacity was? 

A H * vu> c onaidered as om of th. . 

th, industry M m ““ f °° ad,r ' ° f 

J1Lr y and one of th® 

«uc«s.ful praetitleasrs 

d ona of the wealthiest and also he h d 

axao ho had ono of tho boat 

Stations. I guess you woold oaU 

»o - oyer had nnything ba<J ' 

g bad to aay about him. no ono 

«vor claimed that they had over boon w *. 

r a over boon cheated of anythin® 
by Ruderian. g 

MR. POLLACK: ObieefcW 

Section, your Honor. This l. all 

2 mnJc hearsay. j 

THE COURT: Overruled. 

Q In the course of your dealing. v 
d ., w 7 d0alia98 Mr. Ruderian, 

did you have occasion to us® I 

© him as a source of funds? j 

A I,B aorr y- I didn't hear you. 

0 Md you use hi™ as a source of funds* 

A - * V ° r hav * “ opportunity to us. hi** 

0 An occasion. I 

A We had never consulted . transaction with hi*, 
but wo had tried. 

Q So, ther* cam* a tinw* thnn . I 

thon » when you bo 9 an 

negotiations with Mr. Rudorian with »»« . 

.. ** r0gard to tho dispoul- ! 

tion of these properties. I 

Would you describe to tho ^ 

™ Court tho course of j 


//9a 
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A I don't rental** how frequently, but nwt( t 

hi. office and at our office and both place- and many 
times. 


Q Can you toll the Court whether the negotiation. 
***** «&sy or not easy? 

A The negotiations were not easy at aU. 

Q In what respect? 

A wall, Rudarlan wc -or a.tisflad with the 
transaction unless ha was sure you ware going to lose a 
little money. Ho was very hard. 


l say ha was a fair negotiator but a very tough 
negotiator and a very knowledgeable negotiator. 

0 Did ha apply, in your observation, this 
knowledgeabiUty and toughness to the transaction that you 
wero negotiating with him? 

A Indeed, ho did. 


0 Going back for a second to the custom and usage 
In California very briefly, in transactions of the - 

Character that we ire talking about here In this case, 
was It the custom and usage for the purchaser to put up 
any cash at toe time of the contract? 

MR. POLLACK: objectic!?, your Honor. 

MR. CRACO: Take it suh^H. 

av sunjoct to connection, if 

you please. 
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MR. pollack: if he wants to testify about 
hio practice that is one thing, but why should **— 

the court: I'm quite aware, Mr. Pollack. 

I’ll allow it. 

Q Go ahead. 

A l didn't hoar tl Judge. 

Q You may answer. 

A I havo to qualify the answer by saying what 
custom waa and what moat of the syndicators' customs wore. 

Q Tall us both. 

A our custom waa to put up little or no cash. 

Q Do you know what the custom generally was? 

A Xt depanda what kind of property you were 
buying and in what quantities. 

Q with respect to the purchaser from you, was 
it customary for the purchaser to put. up cash at the 
that thsy signed the purchase contract? 

MR. POLLACK: Objection, which purchaser? 

T r ’B COURT: I'm afraid you are skipping through 
wa are going to syndicate it, aren't v>e? You are kind of 
jumping back and forth. 

Q In the course of these negotiations with Mr. 

Ruderian, did the issue come up as to whether or not 

you wore going to requiro Ruderian to put up cash? 
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Yes. 


Q was his response? 

A a painful acream. 

Q At the risk of leading, did ho toll you that 
it waa unhsard of and that ho wouldn't do it? 

MR. pollack: Objection. Hearsay. 

Q Did ha toll you that? Did ho toll you that la 
'rosda or substenae? 

A In Bubstnnco ho — 

the COUKT: what did he say? 

A la substance, ho said. -You know, I a aid i never 
put up cash, you nsvor put up cash. Wo aw all lu thi. 
business. i havo novor, you havo never known me to back 
out of a deal. i didn't know you to back out," at cetaza. 

X don't remerabor why wo wore so insistent on bin putting 
np cash at least an a token. 

I think it was really because he was a very 
Important potential boy for us jiad it would havo b«m . 
very important syndication and keeping it off the syndicate 
market ran a risk for us and we wanted . to be certain 
that wo had a deal with Rndorian. otherwise, we would 
havo taken it through the regular syndication route and 
it was a particularly. « sensitive time of the year. 

bocaueo moot of our abdications took plate in the last 

*#•« 
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quarter of the year because so many investors cone in for 
tax purposes in addition to th. investment reasons, and 
wo needed lead time to got it through the Corporation 
Commissioner's office and if we were golag ^ hela lt ^ 

away from syndication for any amount of time, we mi g ht not 
haws syndicated it at all that yoar. 

80. wo wanted to bo sure that wo had Ruder ian. 
In rpito of his reputation, excellent reputation. Ho 
wanted to bo sure wo had him tied in as much aa possible. 
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2 A That* is my »«• 

3 o I ask you to look at the third page of tha 

4 "‘ hiblt “ d 1 a8k you wh6th « ^ur signature appear. on 

5 the document? 

6 A it does. 

7 ° Anda ° 570,1 rK ^“ tte signature under Honter^ 

8 I Nursing Inna? 


10 ° T ° 010 ba3t of y ou r recollection, Is this a 

11 cop y o£ **0 contract that was involved? 

12 h 1 ocPPose It Is. 1 mean 1 just — 

13 0 1 show you Exhibit 21 m this trial and 1 ash you 

U whether this is the contract that was ultimately entered 

15 lnt ° betWeCn y °“ and OOPtlnental Recreation Company. Ltd. 

16 j You can look at the signature page. 

>7 | A it seems to be. 

18 0 - Does b 0 ** your signature? 

19 A It doesn't look much like my signature but It 

2 0 looks something like it, 

2! ° Woll# is lt your signature? Can you identify 

22 your signature? 

23 A i am really not sure it Is my signature. 

26 0 Kell, look at the exhibit and tell the Court, if 

25 , you can. whether that Is in fact the contract that you 
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'itesto&s • direct 537 

©stored into? 

it looks like it would have boon ttao oootraot. 

0 iJovr t i know that: the oon tgam. .. , , . 

contract which is Exhibit 23 

ia with Continental Recreation. 

m the course of your discussions' with «r. *»deri.a. 

413 ““ SUb3eot «* «** corporation over cone up* 

A I imagine it did. 

“• POlWCK * 05,3ectl «‘“ *• —t the witness imagine, 
your Honor. 

THE COURT* Overruled. 

o Do you recall any conversations about the corporate 
fora In which tho purchasa would bo effected* 

A 1 don’t remor-ber. 

o m the course of the negotiations did It or did 
It not Bake any difference to yon which of Hr. Ruderian.. 
corporations purchased the property? 

HR. POLLACK* Objection, your Honor. 

THE COURT* What ground? 

KR. POLLACK* it seen, to BO that it 1. just asking 
the witness to give a colf-sorving answer In line with 
coma previously prrangod responses. 

THE Court* Overruled. 

HR. CRACO* I won’t respond to that, 
o toy I have an answer* Maybe the witness bettsr have 
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788a 

Firestone - direct 


TBB COURTa Did it differ whioh 

o« the toderlan companies bought the property* 

0 To you. 

A No. 

I Wo fait ve were dealing with Ruderian. 

o in this transaction, i. it your best 
that you had legal assistance In the preparation of 
the transaction? 

• A Yes. 

Q and whose legal assistance was it your beet 
2 :©collection you had? 

A It was either Milbank. Tweed 

iweea la New York or Pacht, 

Hoos, in Los Angeles. 

o Now, during the course of negotiations of this, 
both with Kontorey end with toderian, did. you have occasion 
to Bjxsak from tis» to tina to Leo Mayor? 

A Yea. 

Q tod in the course of those conversations, would yo, 
tell U» "bather or not you acquainted Mr. Meyer with the 
statu* of the transactions when you spoke to him* 

A Yaa. 

Q tod about how frequently would you sey you .poke 
•with Hr. Mayor during the period of the aussmr of UC» and 

SOUWLT^ 0 [STRICT COURT REPORTERS 
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Firestone - diroot *33 

tha early fall? 

* well. If. hard to Say. Mtada , t 

OPOSk ^ ^ T** - -tlr. weeK „* ^ ^ ^ 
we would speak every day. 

o fed i» th. fall Of 1569. Has the featere*-*****, 
traction the nost significant plece of ^ 

Firestone was doing? 

MR. POLLACK* Objection. 

THE COURT* Overruled. 

* It was the largest single transaction. 

thkcodrt. We win take our recess now until 
tomorrow morning at 10*00 o'clock. 

(Adjourned until l#,oo a .». October 26. 1973 ., 
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Tha PirectojxH Group, Ltd., et *1. # 


K Civ. 2205 


(Trial reaumed.) 


Naw York, New York 
Octobar 26, 1973 - 10*15 


MS ' E,0H • ACX • >»« Honor. «,«r witness . « ew ^ ' 

&C " CaU *°™ ia - » Wt had on, sleep and wanta to go 

h °“- Hay ™ “■ *« , ,, a . t mnk it 

wiil take long. j j 

•‘•'HE COURT* Sure. 

MR. CRACO, on that representation, I hav, three 
witnesses who did tho earns thing. 

Hhilo he approaches, your 8,nor. may I 

t0 COaitt “•* POr<,uaat to «» «»*■«* arrived ^ 
open court yesterday. I concluded ovenight that 1 would not 
zequiro further cross enaaination of Hr, Moyar ^ so 
iaforsaad hiia this morning. 

TH)2 COURT* Thank yon, Mr. Craco. * 

(Witnoso coliad;) 


ROBERT 


SCOTT 


--* JEPIIO.,, JR., 

called as a wit anos . baing flm d uly mora . testified 


nn follows* 


Gt@ff»cr C0US»T BErw.. 

vJLA.xt., fs.Y., k.V, U9J5V T(iU!F:;r«/e», m»vi <.w\r 
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■ j DIRECT examination 

3 j BY MR. POLLACK* 


Jwp^on - direct 


5«2. 


5 j ° Hr * Jepsoa ' plaasa state your occupation? 

| A I am an invoatxsont banker. 

6 A 

For whom do you work? 

A Cantor, Fitzgerald & Co., Inc. 

8 i . ' 

I I Q la what capacity? 

a I a* vica-preoldont of corporate finance. 

^ is your educational background? j 

B j A 1 baTO ° Ba0b ° l0r ° f Sclenra ^ business adainistra- 

,3 | tlon ' '«*-«• —Clca fro» the university of Eichnond In 

, 4 j Vi^3inia, toatSr ° f Co —* &- tlv, ,sa« institution. 

15 i ° HaTO V ° U b ° 8n on9a 9 ed «'3 appraisal of stock of 

j closely held corporations? * J 

16 < J 

i A Ygs, i have. I 

17 1 j 

j o Ploase tell the Court your orporience la that i 

18 field? j 

19 , . • j 

A For tha past threo yeare, X‘va b»«n m.vi I 

20 I * ci.h, x ve n«en making appraisal^ 

2 | j *" ladl ' ,illwa0 “ d corporationB . those appraisal, have I 

a I bS< “ USed 131 muaielpal -A oth,u: such court. In the 

a Loa Angeles area# I 

X C, ' vrte3 tho paot thr «® ?“«• I’VO appraised 

2S j approriffiatoly 300 Billion In corporate assets. . 

Q Apprerfc.otely has tany appraisal, have you v,. : . 

SOUHNSSJ DKTO35CT CCt«T 

i . UMJTfcD STATES CQJRT t-iriU3= j 
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Jepson - direct 79 S 43 

participated in or supervised in the __ „ 

™ ***t three years. 

MR. CRAOOt" Bxcufift _ 

that Hr den . ' ’°" r a ° n ° r - * understand 

**' J ° P80n *» >»in, offered a, » oxpert m ^ 
o# m,. _ *P®xt on the vaXne 

of the preferred stock of ^ 

i, tha _ . »rporaUo» because if that 

purpoea ° f Ms offering. 1 wlll ... 
elaboration of his a <Ji»P«eae with further 

Me credential, to offer that opi,^. 

11 ho ls Ming Offered for soma nt-h.v 
I don't know of than . ** Purpose that 

of, than aaybe 1 have to — 

MR. PohLACKi He are offering hln for a faot 
eitness on the appeal as to the value , 
ealua of the stock and also, 1 think h 

lunlificationa. *" Pr0b6M * «*«* 

“* .< u. 

- — * van 

THS CODHTt AH right# I 

Proceed. j 

° Did you ***** occasion to stake a valuatw I 

burred stock of the Pireatone G **“ 

r ° UP ' «>»toh.r 


Yea, 1 did. 


23 stock? 


Vihzt valuation did you place 

* pxaca on the preferred 


24 ff 

J CRACO« Excuse e», your Honor. May k* 

2; > J foundation laid as to in ' •' * * * 

j 10 Vtmt ^acity he\did that 

1 

I souw^ district court reporters 
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on how ha vent about it, before we get the bare information. 


the court* i think it's customary to take it the 


other way. 

Proceed. 

Answer. 

Q What valuation did you place on thus preferred stock 
of the Firestone Group, Ltd. as of October 1 , 1 * 71 ? 

A I baliova it was a $1.07 a share. 

Q Did you make a valuation of the comaon stock of 

fcho Firectona Group, Ltd. as of Octobor 1, 1*1717 

A Yea, 1 did. 

Q What valuation did you place on the oomoon stock? 

A I bolievo I gave tha coaaaon stock * value of aero. 

Q Did you testify to your conclusion i in the Federal 
Court in California? 

A Yen, X did. 

Q On what factors did you base your valuation? 

A Tha evaluation was based on tha bo*»k value for 
tho corporation aa of the early spring of 19 2 , using that 
as a base, wo worked backwardo for the October '71 valuation. 

prQfercntla l of shareholders was « major considera¬ 

tion. Tho cash position of the company at tlat time was a 
r-ajor consideration. 

Q Did you make a written or prepare « written 

EOlKi. Jrfiv QJSYftlC? GGUftT £SFO:YFg3?J • 
l£v } T£ J STATES CGUriT K0US2 
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I Btatcoant in connection with your .valuation* 

I .* Tea. i did* it V a« .uhnitted to tha radaral Court 
ia Los Angeles. 

0 °° Y°a have it with you? 

A No, i do not. 

0 Koala you have any objection to oaJcia, it avaiUbl. 
to the court iastadiately upon your roturn to Californi .7 
| A Be more than happy to. 

MB. CRACO, Bouevor. ! TOnld ^ 

to its admission. 

V7o have the witness* testimony. 

TH3 court. y eo , 1 think BO. Let's have the 
witnaas. teatioony. y ou can't ^ry vail put southing 

in ovidcnca after ha goes back to California and th. oca. i. 
over, Mr. Pollack. 

l«. POLLACK. X naraiy offoroa lt lla . oonv ^ eno8 _ 

the court, you haven't got it hen to off.r. 

JjQt'a get his testimony. 

m. POLLACK* Yes, sir. 

Q Do you know Lee Meyer? 

A No, I do not. 

° Do you know Alien £ Company, Incorporated? 

A I only know the nano. I do not know any of the 

psopio employed by the company. 

CCUTH?-"^ DSSTflJCT CCSJPT f«EFCRTEKS 
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' Jopsoa - diract 79 g a 

O Do you know Richard Firestone? 

3 

A . No, I do not. 

i ' 

^ Do you knou tha Pirostone Group, Ltd.? 

t A 0aly 111 oonnaotlon with the appraisal. 

MS. POliRCK. HO further question,, your Honor. 
CROSS examination 

I BY ta. CHACOt 

MS. caaco. Preliminary to a wary brief cross, 
j your nonor, I should like to more to strike the toetlnony 
I ia its entirety for the sehe of the record on the ground 
| that it is immaterial and offer just very rapidly two point,. 
J • First, it sears to ms the testimony yesterday and 

j Unf ° rtmat0ly “ *»’* • transcript for me to refer to 

1 “* osaot pa 9 3 ' was there conn a point in the 

| r00 ^ i3afci0 “ «i»» men a Company, Incorporated had an 

j' ° pUOn ' haa a ota *“ to “■ «• preforrod stock or to taka 
| soma other route. Wo have had no testimony as to the basis 

I Of its decision to take the preferred stock, so in th. 

;; absence of that Connection and son, proof as to th, reasonable 
• ness of the eroroioa of that choice, this testimony, X 
submit, has not boon proporly grounded. 

Secondly, as a ratter of law, X taka the position 
that sine, this testimony is offered on the issue of damages, 
that the damages of Allen a company. Incorporated, are 

district ccm ? reporters 
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2 

circvmacribod by the doctrine of Reno Against Bull to the 


3 

actual out of pocket loss of the alleged victim of-the 

f 

4 

fraud, assuming there were one and that this testimony does 


5 

not go to that point but 1 just wanted to make that motion 


6 

at this time for the record. 


7 

THE COURT* 1*11 just deny it at this fciw? for the 


8 

record. 


9 

Q Mr. Jepscn, at whose instance did you prepare the 


10 

appraisal which you hnvo indicated you prepared? 


11 

A Buchaltor, 2 r, Fields a Saviteh, a law firm 


12 

in Los Angeles. 


13 

Q Whom, if you know, did they represent in the 


14 

reorganisation proceeding? 


15 

A 1 helievo they represented Transcontinental 


16 

Resources. 


17 

Q And is Transcontinental Resources \o your knowledge 


18 

the successor corporation to the Firestone Ore up? 


19 

A z baliavo it is. 


20 ( 

0 Were you given any instructions as to the method 


21 

of your valuation or the results of your valoatim? 


22 

A No. 2 was just naked for tho evaluation mA 


23 

1 

submitted it directly to tho Court. 


24 

• 

t * 

MR. CHACO» No othor questions. 


25 | 

THB COURT* Mr. Baiiooff? 


1 

•V • 

sou7kek;4 District court reforteb! 
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• « 

MR, HAXMOPP i I have nothing, your Honor* 
THB COURT* Tou are excused* 

•¥ 

(Witness excused.) 

• • 

MR. CRACO* May I proceed, your Honor? 


RICHARD 


FIRESTONE, 


resumed the 


stand and testified further as follows* 

DIRECT EXAMINATION 
BY HR. CRACO (Continued) * 

Q Mr. Firestone, did there come a tins whan a ques¬ 
tion arose concerning the accounting treatment to be 
accorded the Monterey-Ruderian transaction? 

A Yes. 

Q Do you recall when idiat was? 

A Toward the end of 1968* 

Q 1963 or 1969? 

A Whichever year. 

Q Well, I show you ExhibiS 3, the note and stock pur¬ 
chase agreement and draw your attention to the date on it? 

A It Huot have been '69* 

Q Doos that refresh your recollection that we are 
talking about *69? 

Now, with that in mind r— 

MR. POLLACK* Did wii have an answer? 


SOUTHED DISTRICT CCUftt REPORTERS 
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Firestone - direct 
MR. CRACOj i thought we did. 

Q Now, with that in mind, you place this problem 
in the latter part of 1969, i« that correct? 

A That is correct. 

Q Was it during the course of the audit that was 
being performed by Laventhol, if you recall? 

A V09« i * ^ 

0 Would you tell the Court who. raiadd . problem about 
the accounting treatment to bsaccidod this 

A Someone at Lovonthol. X don't remember what 
particular person there. 

0 Was it you? 

A Ho. 

O lo it your testimony that the issue of the appro¬ 
priate accounting treatment was raised during the course of 
the audit by Laventhol? 

A That is correct, 

0 And was it raised with you personally? 

A was it raised with me personally. 

Q Yes. 

A Yes. 

0 In the course of the conversation? 

A In the course of a conversation? I didn't 

your question. 


SOUTHED DISYHkCT COURT REPORTERS 
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Firestone - direct 800a 

0 I am sorry, Waa this problem raised with you In 
the course of a conversation? 

* Yes# I imagine. 
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1 

2 




Q Would you toll ns, as best you can recall, what 
wa3 -aid by the Laventhol representative and by you in 
connection with this issue at that tine. 

MR« POLLACKt Objection, hearsay. 

THE COURT* Overruled. 

MR. EzmiOFP. May xm have a date, your Honor? 

TH3 COURT* Tea, fix the time and place. 

Q Whore did this conversation take place? 

THB court* And the parson. 

MR. CRACO* I attempted to do that. 

Q Do you recall whore this conversation took place? 

A No, 1 don't recall where — it probably took place 
in ioy office. 

Q And you fix the time as daring the audit by 
Lavonthol? 

A Yes. 

O Would it refresh your recollection if i were to 
aek you if you had the conversation \rith Mr. Arnold Lipkin? 

A 1 don't remember whother it was Hr. Lipkin or 
8 or.oono else there. 


0 Would you tell U3 the enbBtanoa of too convornation? 
A Iho st bstanco was — tba q-.jaetloa was raised by 
taventhol on hov to treat tbio. I intoadod to treat It 


aX’iKr^ district coirt reporters 
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all income. Hhon X say i hod intended to treat it, « at 
Fireotore Creep thought it was going to bo just all incoao. 

0 When you say all income, do you mean all inoow in 
tiie poriod ending November 30, 1969? 

A That is correct. And I don't know what thair 

proposal was. They wanted to know more about the transaction, 

tod they requested - I forgot what documentation they 

requested, but. if x remember, as well as X can remember, it 

was all the documentation wo had, which wo then gave then. 

And I don't remember what nm.- . 

waeXT: cn9ir proposal wia at that time, 

how they wanted to treat it. 

Us wanted to treat it all for profits in that 
accounting poriod. And X was in the conversations and Hr. 
Scott and Hr. Soharff were involved in the conversations. I 
think later on Lee Hsyer might have been in on soma of the 
conversations by telephone. He was in Hew York «t the time. 

Those wore the people that wore involved, and 
X think Mr. Hadley was probably involved is. those conversation 
Q I took it from your conversations that there 
voro moro than ono conversation on this poirfc? 

A Yea, there was a series of conversations. 

0 xn the course of those conversation,, what position 
did you and Mr. Scharff and Mr. Wadley take? 

1 

A I don't rercamber if Mr. Wadley _ 

&am«E©8 carrier court reporters 
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MIU POLLACK, Objection. It*s compounded. 

MR. CRACO, Let me reframe it to avoid the 

objection. 

0 Did the person necessarily of the firestone Oro v , 
ltd. have a position which they urged upon Layanthol in 
tho course of these conversations? 

MR. POLLACK, Objection to the form of the 

question. 

TUB COURT. Overruled. 

A y©a, they did. 

Q What was that position? 

A The position was that it was a sale and we wanted 
to take it aU as inoowi in that accounting period. 

0 to your presence, did Hr. Meyer take a position 
on that matter? 

A Mr. Mayer was not in Los Angeles at the tine. 

O Well, did you hear hia take the position in the 
course of these conversations on this point? 

A I spoke to Mr. Moyer about it on tho telephone 
and ho took that position, also. 

° WoU ' Kould describe, please, when that con- 
vereation took place, as beat you can? 

A It took place during the tire of the discussions 
with Laventhol over the question. 
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Firestone - direct 80 Ua 553 
0 And this is all during the audit period? 

* ail during tha audit period, yea. . 

° And you had a conversation yourself with U, ^ 
on thin point? 

A Yea, 

0 NsaU you toll us, as best you recall, what you 
I said to Moyer and Meyer said to you on that ocoa^on? ' 

* Blaplf , I said to Beyer, I told him that Laventbol 

questions how they wanted to handle it. I told bin how 
VO wcat©<l to handle it. 

o What did you tell him abort Laventbol'a portion 
and what did you tell him — 

A I don't remember what laventhol's position was at 
the time. Tha question waa, that Laventbol rale*, wa. 
whether to tabs it all as income in that accounting period 
or to take non, of it or take part „f lt . y don't think 

there was any question of none, it was just whether to take 
part or all or how to handle it. 

o And you relayed that information to Mr. Meyer, 

A Tea. 

0 What did Mr. Meyer say to you? 

A Mr. Mayer agreed with the position that we as a 
company were taking. 

0 What did he eay, a, beat you oan recall? 

southern district courr reporters 
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2 A Sinply that ha agreed with it, baaed on the facta 

3 ho had, 

4 | ® Based upon those facts, do I understand your 

5 toatiEony to bo that he agreed that the entire amount ehould 

6 j be taken into current inconn at that tine? 

7 A That was hia fooling at that tine. 

I Q • And ho communicated that feeling to you? 

• 9 I A He did. 

10 j Q In this conversation? 

| A That is correct. 

12 9 

Q V7ao tho problem eventually resolved? 

u .< 

^ | A Yes, it was. 

| Q Did your position prevail or Lava^thol's? 

A Well, our position cortainly didn't prevail. 

14 I don't remombor whether this — the way it was finally 
17 | handled was Lavonthol's opening position, or exactly what the 
'8 story was, but it was not what we thought we should have, 

19 j or, you know, not the position wo had originally taken. And 

20 by **wa,* i moan tho pecplo at the firestone Group and 

21 r myself. 

22 Q la it correct to cay that Ldvonthol refused to 

23 adopt your original position and didn't adopt it? 

24 

A That is correct. 

25 j 0 1 show you Plaintiff O Exhibit 3 in oUdonc., 

awn*»» bstrict court KEFearciB 
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tha ntock purchase agreement, of November 10, 1969, and I 
ack you whether this docuraent on page 14 bears your 
signature? 

A Zt does, 

0 Did you road that document at tha you signed 

it? 

A Yea* 

0 I chcrj you Plaintiff's Exhibit 6 in evidence, 

tho lotto* of Doceabor 16, ISS9, In thie oaso. to Mr. Corald 
Horsfeld. 

HR. CRACO i i recall to the Court that Mr. 

Gootoan yootarday testified that he received one Bubatantiall, 
in similar form. 

Q I ask you v/hother you have coon that document or 
similar documents before. 

A Yob. 

Did you sign it? 

Yes. 

Does Exhibit 6 bear your signature? 

Yes. 

Was that document prepared under yoir supervision? 
Thio is Exhibit 6? This is Exhibit 9. 

I'm sorry. This is Exhibit 6 on the trial. It 


Q 

A 

0 

A 

Q 

A 

0 


was Exhibit 9 on the pretrial examination. 
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2 

A Yea, air. 


3 

0 My question now is, did you read Exhibit 6 before 


4 

You signed it? 


5 

A Yos, x did. 


6 

0 Was it in fact prepared under your e^rvioion 


7 

end with your approval? 


9 

A Yea. 


9 

Q Was Exhibit G ana its contents prepared t„ 


10 

th ® por P° co OJ bsl *3 “cat to investors in eonnoctlon with 


11 

Lho private placement of this stock? 


12 

A Yes. 


13 

0 DO yon know whether it was provided to Alien t 


14 

Company, Incorporated, for that purpose? 


15 

A I don't understand that quaotion. 


16 

0 lot me refrains it. In point of foot, did Alien 


17 

* Conpany, Incorporated receive one or more copioo of the 


id 

docursnt which is &:hibit 6 ? 


19 

A Yes. 


20 

Q When you otecuted Erhibit 6 aid other .i.n- 


21 

doc.h-.anto, wore the contents of that dot unant true and 


V 

correct to your best bollof at the tine? 


23 

A Yea. 


24 

HR. CHACO. No further questioni of this witness. 


25 

THE COURT. Any cross exGninatixn? 
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MR. POLLACK* * 03 , your Honor, just ono rcomont, 

1* X may. 

cnees B^Airni&rzoif 
BY nn. POLLACK* 

« 

0 Mr* Firootono, Itj® Mayer didn't participate in 
your discussions v;ith Hr. Rudarian, did ha? 

A Ho. 

Q you didn't cand Leo Mayor a copy of tho contract 
vita Continental Rocrcnticn Company prior to tho of 
tha private placemant, did you? : 

A 1 doubt it. 

Q You didn't oond Leo Meyer any other dociraantation 
of tho transaction with Continental Recreation Company at any 
tii:a prior to tho private placement, did you? 

A I don't think go. 

» 

Q Mr. Wadley waa not involved in tho discussions 
with Rud^rian, was ho? 

A No. 

Q To your knowledge, did Wadley even know about 
discussions with Ruder ion ao of the tine of the closing 
of tho private placement? 

4 

HR. CRACO* I object t-o this witness' characterisa¬ 
tion of tho othor witness' state of mind. 

THE COURT* Sustained. 
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..t. :jvc:o svayl-s ce&vr t :cus$ 

Fu.Ei' iiCjUAKE, N.V., J*i.Y. lOu;/ Te?.£J{'iXk'%iU QQRYIAIX>Y 









dhrf 9 


Piroaiono - croon 809 a 558 


Q Did you toll Wad ley anything about your dicouisiona 

With Rutorian at any ilaa p Klor s. toQ oloM of toa 

piftcssant? 

A I*n trying to — ho know about our arrangements 
With Rusarian. Hhen ydu Bay did I toll bin about disunions, 
I didn't tall bin day to day what our dioouosiona — vhoro 
thoy woro. Cut Hadley know all about tha transaction. 

. 0 la it your taoticoay that he l» about tha 
trciioaction prior to December 16, 1969? 

A Ch,oura ho did, 

Q Can you testify to yourself ovor having told 
him anything about he transaction prior to that data? 

A I can’t reiacirabor whether I, you know, directly told 
Ain, but just as a matter of procedure on alrost any 
negotiation ho would have boon kept aware. 

0 You havo no recollection yourself, though, of having 
told him anything about the Continental trarsaotion — 

A I havo no recollection eithor way, tolling him 
or not tolling him. 

0 You testified on direct examination by Hr. Graco 
that you had been asked by Lavonthol to give thorn all 
documents and papors that you had in connection with tha 
oalo to Continental and that you did give them all ouch 
papersjia that correct? 
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A That is correct. 

** a you prepare Exhibit A-2, the contract with 
Cent^ontal P.0 creation? 

A It was prepared trader my cupervioion end I had to 
approx it, g ?* bourse. 

0 It woo not prepared by Milbenk, Twcok, was it? 

- don't know if this particular document was. X 
dcu't think so. 

0 Tho execution of this agroescanfe cm November 26, 1969 
wa3 not ouporvlsod hy Kilbank, Tweed, was it? 

A it may have boon. 

Q Do you have any affirmative recollection that 
Hilbonk, Tifoed supervised tho euracution of this docunsnt on 
Novoibar 26, 1969? 

A i don't. 

O Who at liilbank, Tweed would have dono it, if anyone 
had dona it? 

A John Nolson was the partner in charge. It would 
hava boon him or his aoeiotxxnt. I don't remambar hie 
assistant's name. 

Q Did Lqq i layer toll you that it waa a condition of 
the willingness of Allen 6 Company, Inorurporatod, and the 
people who woro purchasing through them, that there had 
to be an audited otatcr.oat of Lavonfchol? 
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A Yob. 

0 Did Moyer toil you that he wouldn't close without 
** e^flited statement from Laventhol? 

CnLC0$ ******** the date of this supposed 

ocwrcssatlon? 

YHB COURT* Yes, could you fix it? 

MR* CPJICO * And tho circumstances? 

* I thick — 1 can’t give sa osaot data of tho 

con-".motion that thoy would need an audited statement, 

but I thick It was at tho very beginning of our relationship, 

whic-a would have boon early *69 or .. 

vsaiA Y or eo. And there was. In 

&3C ' '* to your c cco qu33tica # thoy would not i?1q dq 

vi«,out it, l icoan, there was never any discussion that 

it wouldn't bo forthcoming* 

0 But Kayor did tall you that ho noodod an audited 
etatecont from Lavoathol In ordor to olooo, did ho not* 

MB. CRhOO. I object to tho form of the question. 
THE COURT* Sustained. 

HB. POLLACK, your Honor, this la cross examination. 

HR. CHACO. I rocogniro that it le, your Honor. 

HR. POLLACK. l’ B not eddreusing you, 7 l- D address- 
lag the Court. 

IB. CRACO. I’m trying to ai'dross the Court, 
too, llr. Pollack. 1 will contlnuo, if I My . 
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I rccogniso tli&t it ■ Is cross ossiulnBtioQi your 
Eonoy# bull it bogus tr, na that in oUoitin^ tha substsacs 
ofi convr^aafe icn o f the circuimtances of the oomoyoatiocs ought 
to L’D cstabliohod whether aa diroot or on cross* 

THB COURT* l?all| l t h i nk you*vo got to sot tho 
convorcction* Uho was thoro? tthat vas said? 


JUid then you eon lead all you waafc on cross 
eranination* 
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Q Did Mr. Mayor toll you at any time that ho had 
to have an audited otatsro *. in ordor to cleat? 

MR. CRACOj Are you finished with yourqucafcion, 

Mr* Pollack? 

MR. POLLACKi Y«*. 

MR. CRACOj It is the very camo question and 

1 pea a tlio very oaroocbjoctlon. 

TUB COURT: Sustained. 

MR. POLLACK: First I hav© to establish whan 

there wr .3 a conversation# then whon —* 

THE COURT: I sustain the objection. I directed 

you how to proceed, and I suggest you follow it. 

q Mr. Firestone, you testified on your diroct 
examination by Mr. Craco that you had had noma telephone 
conversations with Mr. Mayor; is that correct? 

A That's correct. 

q in the coureo of one or mors of those telephone 
conversations, did ha tell you that he had to have an 
audited statement from Lavonthol in order to close o?a 
December 16, 1969? 

A I don't think it wua on ths to la phene conver¬ 
sation. I think it was in nay be one of ths very earliest 

meetings we had. 

the COURT: I cannot hear you. 
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A I think it was — it was not on a telephone 

coavoroatic.n, it was told to no in one of the very 

O&ftAcafc mootings wo had at the beginning of that year* 

Q In any event, ia it fair to a ay that Mayer did 

% 

toll you that ho needed an audited statement from Laventhol 

•r 

ia crdor to olof.a? .*• 

* A Yea. 

MR. CRACO* EiiCUOO mo —. all :.ight. 

TllE COURT: Mr. Pollack, would you got over hero? 
You got no:;t to the witaoao, you mumble, and I can hardly 
hoar your questions, no musublca buck, and I cannot hoar 
hlo onowora. 


14 

0 

Mr. Firestone 

15 WOO 

he? 


16 | 



1 

A 

Ho was not an 


aa far 

as I know. 

16 1 


MR. POLLACK* 

19 | 


MR. HAIMOFP: 

2° | 


MR. CRACO: I 


MR. CRACO: I have ono, your Hcier, a short series 
on redirect. 

REDIRECT EXAMINATION 
BY MR. CRACO» 

Q This conversation that you had with Mr. Mayor back 
at tho beginning of 1969, about the nooofjoity of an audited 
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otatemant. wao that a conversation that ha* to do with 

the Plana then in fcrogroso for a public offoring of -tha J 
PlYOstonu Gxovrp? 

A jt might have been. It might hava. 1 

Q vis 11, yon fir tha tin. afl at tha very bo- I 

girding your relationship with icyar. At that tin. 
yen yon wore contemplating a public offering, not a privaf 

plcaomont, woro you not? - 

A Tbcvt’8 COJttN.Ct# but 

MR. CRACOi That is all. ThanJ. you. I 

RECFjOSS examination 

. *■ a 

BY MR* POLEACKi : 

q „ r . Firaotona, X bclioyo yon started to add 

would vou caxu to ccoiplot® 
something in your last nnawor. )■«“« yon 

I yOUZ SJ1SVJG3C? 

A Ye9 . xt van Just an implicit understanding that 
whatever wo did with Allen . Company wo would 
auditor's utatemont. 

q Wa0 the sale to Continental Recreation Company 
„«r consummated by tha Firestone -h:oup. Ltd.? 

I A it was not * 

3 1 Q Dla you over collect th. 5185,000 liquidate 

^ damages? 

23 11 a VTO did not. 

I LVA)T:V : .sV;l «CT COWV FuTrOTSfcS 
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Q Did ths Pijceatono Group, Ltd. ovorecguirm tht 
l-o.Tsiag Ina3 from Montoray? 

A wa did not* . , w . 


MB. pollack i no further questions, your 

Conor. 

' nm C0URTs All right. you aru orcuaed. 

(witncca oxcusod.) 

MR. CRACO: t would likQ to call Mr. Boy or. 

EC=C of thc-o wltacosoB aro not in tho beautiful ayraotsicol 
o::dcr I would liko, but they have plana, too. 

THE COURT: I do not know if i can hear it ^ 
symmetrical order, either. i have a criminal p;rotrial 
ca hero when wo have every aascmblcd. 


ELI 


D O Y e R, called aa a witnooa on behalf 
of tho defendant Lavcnthol, boing firnt duly 
sworn, tootified no follows: 


DIRECT EXAMINATION 
BY MR. CRACO: 


Q Mr. Boyor, would you koop your voico up, ploae., 
vrtioro do you livo, Mr. Boyor? 

A Lots Angoloo, California. 

Q By whom ara you employed? 

A Wo liko to uo© tho word — I'm parv. of tho firm 
of La von tho 1 , Kraketoin, Horwath & Horwath. 
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Beyor-dircct ' 

Q Are you a partner in tho firm? 

A Z am. 

Q How long have you boon a partner in that firm? 

A Xfcat and ita predecessors, about 22 year*. 

Q Ara you a certified Public Accountant? 

A X am. 

Q Do you maintain your principal office in Los 
Argalea? 

A z do. 

Q Would you describe, please, to tho c>urt what 
the nature of your responsibilities at Laveatho!., Krekatoin 
proacntly oro? 

A I'm what might bo called a bo.ck-up partner. 

I am involved in major accounts. In all of tho fccoounts 
I am involved in, anothor partner io tho diroct partner 
on tho account. I v;ork on morgors and acquisitions. 

I'm on tho National Council — that is the same ar a 
board of directors — that runs the firm. 

Q Is the firm a national tlpm? 

*!■ 

* 4 - • “ % 1 « ' , . J 

A yea, it is. . ♦. l 

• i 

q Is tho National Council to which you advwrtod 
tho board that govorno the on tiro national firm? 

A .Yes. Wo have about 320 domesvie partnoro 
wa have 15 ou that board. 

taimicMw ihstwct cou;*t ropctvTErs 
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Q And you oro one of thooe 15? 

A Yf33 f X uOl« 

Q Would you doaerlbe to the Court what your 
rocpcncibilltloa wore la the latter part of 1969 to the 
extent that they were different from what you have juot 
described? 

A They were tho same as they are now. 

Q Did there come a time when you loarr/Ld In 1969 

that Lavcnthol was conducting an audit of tho Firestone 
Group? 

A Yeo. 

Q Do you recall when it come to your attention? 

A I could caly cay that in my capacity in thv offioi 
I'm aware of moat of<he raoro important audita that are 
going on, oo that in that general course I certainly would 
havo known about this audit. 

Q Is it your beat recollection that in your 

capacity you did in fact learn of it? 

A Yes. 

Q Did there come a time when a particular problem 
with tho Fireatono Group audit was brought to your at¬ 
tention? 

A well — 

Q Yea or no first. 
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A Yea. 

Q All right. Was that brought to your attention 
by another partner in Laventhol? . 

A Yes. Z equivocated in my answer only bco&use 
of the fact that when I was asked to be' involved in this, 
it was not noaoaearily that there was a problem. My help 
was being solicited with roapset to the audit that was then 
in process. 

MR. HA I MOST: May wo have a date, ycur Honor? 

THE COURT: Fix a date. 

Q Do you recall approximately when youx help wan 
so solicited? 

A Either tho loot Cow days of November ©v tho first 
coupla of days of December. 

Q Of 1969? 

A Yea. 

Q By whom was this assistance roqueated? 

A Arnold Lipkin. 

Q who was Arnold Lipkin. at that point? 

A no was ono of my par tenora and he was the partner 
in charge of tho Firostoao Group audit. 

Q Did you have a convertatio.i with Mr. Lipkin in 
which he solicited your help? 

A Yea. 
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Q Woo that conversation at the time you just 
roforrod to? 

A Tea. 

Q Lould you toll jjb what Mr* Lipkin saijd to you and 

what you eald to Mr. Lipkin in the course of that con¬ 
versation? 

MR. pollack: Objection; hearsay and not binding 

on Allen. 

MR. CRACO: Excuse mo, your Honor _ 

THE court* Overruled. 

v.’culd you lot mo rule bofore you start argument?. 
MR. CRACO: Yqo, sir. 

A Mr. Lipkin camo into my office and explained to 
00 that tlio Fircstoao Group won involved in a very large 
acquisition that was part of the audit of the Fireotone 
Group, and said that — asked mo if i know Max. Rudorian, 
who wan ono of tha principals involved in connection with 
that transaction, and wanted to know from roe if i could 
talk to Mr. Rudorian and vorify the fact that the trans¬ 
action that was under discus a ion was in fact tho transaction, 
and that their part, in connection with it was real and that 
they were parties to tho transaction, I suspected. 

Q • Did you respond to Mr. Lipkin? 

A Yea, I did. on that basis, I told him 1 would 
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A 

Q 

A 

Q 

A 


Boyor-diroct 

call Max Rudericn, end I did. 

i . • • 

Q / 17a td.ll ccciq to that, r- 

+ • 

MR. POLLACK* Your Honor, may I have a con¬ 
tinuing objection to hie discussions with hio partners? 

TEB COURT* Yea, you can have tho objection. 
You may procead. 

In point of fact did you knew Mair Rudorlan? 
Yea. 

How long had you known him? 

Oh, i doroaay eight or ten years. 

In what capacities did you know him? 

I know Max Rudorian in two capacities r knew 
him eia a very, very important syndicator or, I guess, 
syndicator of land tranaactions; and I also knov h ii a 
socially and particularly with respect to charitablo 
ondoavers. 

Q in connection with those charitable «ndeavers. 

* * * 

were they charitablo ondcavora that you wors as arelated 
with? 

A Yea • 

Q What charitablo endeavors? 

A The primary charitable endeavor tna the Jewish 
federation Council and the United Jewish welfare Fund* 

Q In those capacities, did you have occasion to 

i 
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doax with Mr., (tudorian from tim* to tine?' 

# ’ » 

A on many occasions. I was an important fund¬ 
raiser and was an officer of the Federation Council:. 

Ha was on too board of directors and was a very important 
Sliver. so that I would son him in both capacities. 

Q la this capacity, did you coma to know personally 

vhothor Mr. Huderian was in fact a man of substance and 
mQau3? 

A Yeo, i did. 

Q no j did you lc.’zn that in tha coursa of this? 

A won, too bout effort was too amount of money 

that ho gave. 

Q Did ho give a lot of money? 

A wall, they wora varying amounts, as 1 remember, 

but X think in tha laafc vmr „ 

xaat year, in tha year 1969, i think ha 

gavo $50,000. 

Q Did ha give anything besides mraoy? 

A Ha also gave land and trust dads. He was one 
of tha most important givers in that yoar or tha year pre¬ 
ceding. I believe there was an anenymeus gift, i mean, 

thare was a gift by him and his partner wfich was very 
large, that by their own direction was not announced. 

so that there was a footnote to their giving 
which merely stated that this was toe lartost gift, noo „ 

souwer ,3 larmier co&t &epcshvj& 
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c<\ah gift, that had over boon given to the rolfare Pond. 

Q To your knowledge, it was given by Ruderiaa? 

A Radarian end hia partnsr, Albert Cpiegel. 

Q Over the years had you become acquainted with 
Kr* Redcrien's business reputation in the conmuaity? 

A Yes. 

Q would you toll tho Court what that reputation 

waa? 

A l could only toll you that they voro considered 
cao of tho loading, if not the loading, load syndicators 
in tho area, and I creased thoix paths on a xtumber of 
cccesioauj particularly I remembez, in at lca.at three or 
four instances, attorneys from Now York would come and 
viuit ma bocauco our offico was known to have a number of 
clients who could bo prospective investors in various typos 
of — various types of land ventures, and thay wore al¬ 
ways — not always, but in the&o instances they were 
promoting or becoming interested in syndication-sponsored — 
or a part of a Spiogel-Rudorian operation. 

MR. POLLACK: I movo to atriko all of this. 

the court* wa will take a short recess at this 

point. 

Your motion to strike is denied. 

- (Recess.) 
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Q In your couvarcation with Mr. Lipkin, did you 
toll Kr, Lipkin substantially what, you h&vo now told tha 
Caurfc concerning Mr. Ruderian? 

A Tea, 1 did. ' 

•. ^ • • 

Q Thereafter, did you moke a call to Mr. 

F.afi02iaa concerning tho inquiry that Mr. Lipkin had posed 
to you? 

A I did. 

Q Can you toll fcha Court approximately when you 
tr.afia that call? 

A • As I indicated, either it was the last few days 
of November or tho firat few days of Docember. I don't 
remember tho exact date. 

Q Did you make tho call from your office? 

A I did. 

Q Did you roach Mr. Rudorian? 

A I did. 


Q Do you recognize Mr. Ruderian'a voice, so that 
you can be sure that it was him wi th whom you woro spook¬ 
ing? 

A oh, yoa. 

Q Would you toll tho Court what you said to Mr. 
RudGrinn ma M *- ““i® aald to you in tho oourco of that 
conversation. 
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MR. pollack: CtvJ«jcfcien.. Solf-oorving. 

TUB COURT: Overruled. 

• 1 

A X called Mr. Rudcrian In tho presence of Mr. 

• » 

and told him that cur offico woso tho accountant* 

£cr th 3 Pizcstojio Group and wanted to know whether ho wan 
feat Involved in a possible purchase of a group of 
c^raing homes. * 

Ho told me that they wero vory much involved, 
that they had a deal with tho Firestone Group. 

I told him that tho main purpoBO of my call was, 
ced I had to put it doldcatoly bccauco wo wore roally trying 
tC’ findcut, really, tho otnbility, tho interest and their 
financial ability to bo able to pursue tho transaction — 
ho told mo that, as I have indicated before, they had 
mado this deal, that thoir reputation was well known to 
mo. 

Ho mentioned tho fact that they had completed 
ocma 300 oyndicationa ; that they never defaulted on 
any of them; that thoir reputation was thoir pa go word; 
that thoy never wont into anything that they didn't 
and, that I should have no concern about thoir interest 
in thia deal, their ability to complete it. and the financial 
backing they had with respect to ito final conclusion. 

MR. POLLACK: Your Honor, I object again. 
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2 

I sronaw my objection on the grounds of hearsay. The 


3 

cc^vc.roatlon ia-entirely oelf-sorving. 

• 


4 

in edditiors, X would like to have an Adentificati* 

a 

5 

62 Xho tha •thciy" la to when Mr. Boyar continually referred 


6 

2d tia previous answer. 


7 

T3B COURT* Toll ua who "they” Is, first. 


8 

A Tha "they," Mr. Rudoriaa was involved in a 


9 

pdSfcsicrohlp with Mr. Albert Spiegel, and the "they" 


JO 

EOfozred to Kan RudorAaia cud Albert Spiegel. 


u 

thb court j I will take it for tha fact of its 


12 

b^lng said but not for tho truth of it, at all. it io 


13 

plainly hoarcay on that score. 


14 

MR. CRACOj I am only offering it for that 


15 

purpose, your Honor. 


16 

Q lot's be precise about this for a socond. 


17 

Mr. Boyer. 


18 

Had Mr. Lipkin asked you to assist by in 


19 

making an audit check of the contract which Mr. Rudorian'a 


20 

company had entered into with the Firestone Group? 


21 

A Yea. 


22 

Q And were you in fact making auch an audit chock 


23 

in your call to Mr. Rudorian? 


7A 

A Yes. 


25 

Q Did you in substance tell Mr. Rudorian that? 


• 
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a Yes. 


0 And in the court;* of that audit chock, that 
confirmation of the contract, did you attempt to olicit 

frsa Hr* Rudoriaa whether in fact ho had ©xocutcd such a 
ouitraet? 

A yob. 

Q And what did ha say? 

A Ho otatQd that they had. 

Q Did you attempt to olicit from Hr. Rudqrien 
whether ho regarded tha contract ao binding upon hia 
company? 

MR. POLLACK: Objection. 

A Yea. 

MR. POLLACK: it is loading and hearsay• 

THE COURT: Overruled. 

MR. POLLACK: May wo not have it in tha form of 
what did ho say to you and what did you say to him? 


MR. CRACO: i put it in that form and it waa 


objected to. 


THE COURT: No. it'a all right. Go ahead. 

Lot'a not run a debate horn. i ruled on it. 
Overrule the objaction. 

If you want to have an or gum ant with Mr. Pollack, 
go out in the street. You can arguo all day. Don't bring 
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your busineo® in to m. 


MR. CR&CQ: I ara confident va could, j will 
tr/cid it:, your Honor, in the future* 

G Do you rcacnber the quoation, Mr. Boyer, or 
vsuld ycu Hka it read back? 

A I thought I answered tho question. 

•HIB COURT: vihothor ha thought tho contract 
vaa binding. 

A My anav;or wag yog* 

Q Did you diocuao with Mr. Rudorian hie intention 
to go forward with tho contract in accordance with it® 
torma? 

A Yoa. 

Q Vfoat did ho a ay in connection with your inquiry 
in that regard? 

A That not only did they intond to — their record 
opoka for tho fact that they would because of the fact 
they had engaged in 300 syndications, all of thorn having 
gone forward, and that their voracity with reopect to 
was their password into the business world. 

MR. POLLACK: Soma objection, your Honor* 

THE COURT: Overruled. 

Q Did you discuaa with Mr. Ruderiaix hia financial 

ability to coaoumrnato tho transaction in accordance with 
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its tern 3 ? 


A 7 c*. 


Q Wh?.t did ho cay to you In that regard? 

A Me* Ruderica, tha main throat of what ho caid, 
C^' ..In* is the fact that they had engaged in tha number of 
X hava cited bsfero, that thoir roputntion with 
respect to reeking thcco trenoactions work was well known 
c 3 t..28, that their record itself supported the fact that 
t*-~y CDuld alee mike thio transaction viabla. 

Q fir. Boyer, in the course of your convoroatlcn 
with Mr. Rudorian, did Mr. Rudexian in my way intimate 
thit ha was unwilling or unable to go forward with tha 
trir.cactioa in accordance with ita terms? 

A NO. 


HR. POLLACK: Objection to tho form of tha 


question. 


THE COURT: Overruled. 


Q Mr. Lipkia was pro3ont during tha c outgo of 
this conversation? 


Yea. 


Q Karo you on a loudspeaker phone? 

A I don’t remember whether I was or not. 

Q Do you recall whether car not you brought to Mr. 
Lipkin’s attention, either by moans of loudspeaker phono 
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or otherwise what Mr. Ruderian had told you in re.i pones 
to your questions? 

A Yes. 

Q Did you tell hin substantially vtmt you hava 
j'!3t told tho Court? 

A Yes. 

MR. crjicoi i have no further quontdicoo of thjg 

vitecoa. 

the COURT: cross-examination. 

CROSS EXAMINATION 
BY MR. POLLACK: 

Q At tho tim.3 of your audid, did you know tbo not 
worth of Continental Recreation Company, Ltd.? 

A Ho. 

Q Did you inquire as to tho net worth of Continental 
Recreation Ccapany, Ltd.? 

A HO. 

Q You know, did you not, that neither Mr. Ruderian 
cor Mr. Spiegel had guaranteed tho contract for fcntinontal 
Recreation company# Ltd.? • • 

i t 

A Mr. Pollack, I was not codducting th« audit. 

I wan not part of tho audit. I had no audit fiinction, oo, 

. t' 

thereforo, uhothor. I know any of those things, I Just 

• \ 

didn't — I didn't inquira. 
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I wasn't being asked to do anything but coll 

Mar. Ruderiaa and find out fhn ^ 

«^u ciaa out tho facts I havo testified to. 

MR. pollack. Your Honor, nay I have an anevsr 
to t&a question, ple&na? 

7113 C0URT * I ***** ho anav^a it. ii 3 van 
fichod to coll Ruderian. b« did. 

Q was that your total participation in nualt7 
A Yea. 


Q Did you ank Rudorian whether he had guaranteed 
t!io contract with Continental. Recreation company, Ltd.? 

A I only naked him tlia quoatioas X toeUllcd to. 

MR. POLLACK: May i have an omn/er to -Jhat 
quiefcien, please? 

THE COURT: That*a an unowor. 

Q Did you aok Rudorian whother tfpicgol had 

guaranteed tho contract for Continoatal Rocroation company. 
Ltd.? 

A I only anted tho gueotiona X havo tostifiod to. 

Q • -Old continental Recreation Company, Ltd. over 

make a donation to your eharitioa that you opolto of earlier? 

A X don't oven know tho nemo of tho corporation 
you aro referring to. 

Q You did not, at tho timo, either, did you? 

A No. . 
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Q In fact, you know nothing whatsoever about 
Continental Racroation Company, Ltd. at that time? 

Id that correct? 

A I only asked the questions t testified to, 

THE COURT: That’s not tho quootloo. 

Did you know anything about it? 

THE WITNESS: NO, 

Q Did you make a memorandum of your conversation 
with Hr, Rudoriaa? 

A Mr. Lipkin woa prccoat at Vivo tirao and i did 


not. 


Q Did Mr. Lipkin mako a memorandum of ycur con¬ 
versation with Mr. Rudorian? 

A I don't know. 

Q Did you ask Mr. Rudorian to writs you a letter 
confirming tho trancaction with tho Firestone Group, Ltd.? 
A No. 

Q * Did h© ever do so? 

A Not to ray knowledge. 

MR. POLLACK: No further g>ostion 3 , your Honor. 


MR. uaimoff: I juot havo on© question, your 


Honor. 
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CROSS EXAMINATION 
BY lfl*» IIA.TMOFP1 

0 Hr. noycr, in of tt0 ^ 

m bza With Hr. Rudorina. boa, bundle and la philanthropy, 
**t cos:® to your atr* 

y —ifci^a that tho reputation that ha 

hcCl VS3 *° bn 'S resell bo for® mcMno fin»i 

mBJCaja 9 final pnynanfc on his 

hJJJCCCSllCSlfca? ryld fhnf . 

-Jf u..<i that ccrao to your attention? 

HR. CRACO. if Honor ploasa _ 

MR. haimopf, no can say yea or no. 

MR. CRACO. Eiecuco ma, your Honor. 1 don't 

*** that in competent reputation testimony and it goto 

to a act of facta and 1 don't know whether lt . 0 prcpc , ly 

cr.3t in tho fozm of reputation. 

the COURT: i don't think fi0 either. 

mr. haimoppi i havo no objection to withdrawing 
tho word "reputation" and I aok you thin gucation, the, 

0 Did it. como to your attention that tho buaiioo. 
methods or tho business method of operation employed by 

Rudorian was to buy and resell before making final payment 
oh hla agreements? 


Q That did not coma to your attention? 

A No. 

MR. HAIMOFF, Nothing further. 
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MR* pollack: Your Honor, I have another 
inquiry, if i may. 

tt’i'^USR CROSS EXAMINATION 
DY HR. POLLACK* 

Q Did Mr. Ru&srica, in tho convorsation which 
yea hzi with him, toll you that theza wco a group of 

Uwalisa investors who wceo going in on thio tranoaotioo 
with Iiim? 

A No. 

Q Ho oaid nothing vhatcoovor about that in that 
ccnvoraation? 

A No. 

Q Did you over hoar of Hawaiian investors being 
involved with Rudorian in thin train action? 

A No. 

MR. POLLACK: Thank you, your Honor. 

MR. craco: No further quostiono, your Honor. 
THE COURT: You arta oxcuaed, Mr. Boyar. 

(witneea excused.) 

MR. CRACO: Charles Chazon. 
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CHARLES CHAZEN, called as a witness, 

bain? first duly sworn, testified as follows: 
DIFI1CT EXAMINATIOH 
L? HR. CHACOX 

Q Mr. chazen, where do you live? 

A Z live in Los Angeles, California. 

Q tThat is your occupation? 

A I am a Certified Public Accountant. 

Q Aro you with a firm? 

A Yes. 

Q Lavcnthol? 

A Yes. 

Q Aro you a partaor of Lavcnthol? 

A Yob, I am. 

Q V7oro you a partner of Lavanthol in 1969? 

A Yes, I was. 

Q How long have you boon employed or a partner of 

tho Lavonthol firm and its predecessors? 

A I havo boon a partner of Lavonthol and its 
prcdocoaoors about 17 years. 

q v.’ould you dcocribo to the Court, please, - ... 

what if any particular responsibilities you havo at Laven- 
thol? 

A I am tha firm's national partner cf accountiag 
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cud auditing. 

Q Would you deooriba what tho ditica of that 
petition are? 

A roll, tho firm'® national partner few accounting 
Ci.d auditing in roapcnoiblo for developing tha firm's 
auditing otanderda, intorproting accounting principle*) aa 
tV “y ©~0 prcncuiicod by tho various bodiog, acting in an 
auviuo^y capacity, providing authoritative source for 
information which may bo required during tho courao of 
engagemonta, developing tho firm'd accounting and auditing 
lariualo, end generally being tho last word in accounting 
aiid auditing. 

Q For tho oatirq national firm? 

A For tho entira national firm. 

Q Did you occupy that position in the latter part 
of 1969? 

A i did. 

Q would you describe to tho Court, ploaad, your 
educational background? 

A Well, I attended Northwoatora and Do Paul 

• I became a Cortifiod Public Accountant in 

1950. 

I am a member of the CPA Sociotien in Illinois 
and in California. 
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Q Do you hold hay rasmbsrshlpa on bodies of tho 
African Inatituta of Certified Public Accountnntc? 

A Y«S # I do. 

0 Oo what bodiea do you hold r&emborohipa? 

A I era a member ©£ tha Auditing Standards 
fiSScativ* CcnaoitteQ of tha Amoriccn Instituto of Certified 
PcjIAo Accountants and have bean fox about — this is my 
c&rth year. 

-»• Q t'ould you toll the Court what that body ia? 

A Theft body I 3 tho highest technical body which 
djvolcpa auditing standards, issues auditing pronouncements 
1 _/J decides how Certified Public Accountants who are 
moabGra of tho American Institute should audit. 

Q How tinny members azo thoro on that body? 

A 21. 

Q Eavo you hold any positions of responsibility 

with tho California Certified Public Accountants Society? 

A Yea, I havo. 

Q what positions of responsibility havo you hold 
with that group? 

A 1 cm presently tho chairman of tho State 

Society'a AccountingPrinc^loa and Auditing StandarSo 
Cormnittoa, and 1 am a director of tho Los Angulos 2haptor 
of that Society. 
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Q Would you deacriba to tho ^rt what tho function 
of tho Stato Accounting Principles and Auditing Standard* 
Ccrr&ttca is? 

. 

A It’o our duty to assist and cdviaa tho various 
r.s;d*23 of the Califcraia CPA societies la matters of 
ac... ceasing cad auditing, to answer ©xpoausco drafts_ouod 

by nc/dlcnal bodlea in enaction with matters of accounting 
ar.'l auditing, to — 

Q What ia an o:ipc:ouro draft? 

A An exposure draft ia a otatemunt lqsu«d by a 
ba.*y for purposes of getting, soliciting comments from 
mtiiibera of the Institute or whatovorbody issues it, 

Q I interrupted you. Go ahead. - ••• 

A Generally, the Accounting Committee is the 

ccxuittQQ which, again, ia the highest ccnmittoa in tilt 
State or of the state society for purpose! of accounting 
end auditing interpretations * 
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Q Hava you occupied any positions which have called 
upon you to calco adjudications of accounting or auditing 
dispifcoo* 

A Yes. 


\ Q In v!hat capacity? 


A Z cm a xaor^or of tho national Arbitration Hoard 
pczcl cr.d z hr.vo been selected f^oa tf m to tisaa to bo an 
arbitrator in ratters. 

0 Piloting to acaouating procedures? 

A Ky function — tho Arbitration Board consists .* 
of fclnrco rsraaoro, generally, one of whom is an accountant, 
so tiiat tho accounting matters arc in his domain. 

Q The ancwor to my question i3 yes? 

A Yes. X*xa sorry. 

Q Have you written for Learned Journals and other 
publications on tho subject of auditing standards and account** 
ing principles? 

A Tea, Z have. 

Q And have those articles been published? 

A Tea, they have. 

Q Did there corns a tiro in 1969 when it coma to 
your attention that Lavonthol was engaged in an audit of 
the Firestone Group, Ltd? 


ft 
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MR. POLLACKi Objection, your Honor. Hearsay. 

THE COURT* Overruled. 

A Tho tzenaaction had to do with tho purchasing and 
coining of interoats in real estate and the question related 
bo ttu Eloper tsathed of, tha proper method of — 

THE COURT* I'm afraid you are not answering the 

quoc/cion. 

You rare asked to ctato vhat v/aa the conversation. 
Q Xa this what Mr. Llpkin told you? 

THE COURT* What did you say and what did Mr. 
Lip!dn say? 

THE UITHESS* Mr. Lipkin asked ma how to report 
the income from the transaction involving tho purchase, 
involving the sale of interests in real estate. 

And I gava him my advice on tho method of hand l ing 
it. 

\ 

THE COURT* VIhat did you say? 

THE WITNESS* I told him that because — I told 
m™ that the proper way to handle the transaction was to 
report two $25,000 payments provided by tho 'tract plus 
an amount of tho balance of tho income measured by the 
circumstances, one of which was tho amount of damages 
provided for in the agreement, a total of 200 — was it — 

I forgot now — 185 — $235,000. 

\ 
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0 Did you on that occasion discuss the deferral of 
a portion of tho income? 

A Yes, I did. 

Q Lot co make cure that this doesn't got lost in 

chufflo. 

Did llz . Lipkin in the course of tho conversation — 
by Via wy, was there roro than one conversation? 

A You, there tore several. 

Q In tho course of those conversations, does Mr. 
ru&o available to you the nateriala he bad in 
connection vzith thi3 transaction? 

A I didn't — 1 don't roEOiobor looking at any oatorial 

othar than tho financial abatements or the financial atnto- 
nent drafts. 

Q Did ho describe the transaction to you? 

A Yea, ho did. j 

Q hnd did you, in tho course of that conversation, 
b*cono aware of two versions of the L^anthol statement? 

A No. 1 wasn't aware of two versions. 

0 Havo you .subsequently scon a version of tho Laventho] 
statement other than tho one that eventually was issued? 

A Yoa, I have. 

0 I okcu you Exhibit a- 4 and 1 aak you whether that 
iu tho further version that you have since seen* 
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A Yes. 

Q When did ycu firot see that? 

A As I recall, I first saw that when 1 was discussing 
tho cans with you. 

Q Eavo you in the course o£ time since this trans* 
fcc2£oa had occasion to review the financial statement which 
UC3 ic«U 2 d by Lavonthol? 

A Yes, 1 have* 

Q X choir you Eziblbih 7 in evidence and ank you to 
have that before you while X ask you certain questions* 

I draw your attention to the first page. That 
consists of the report of tho auditors, does it not, in its 
opinion? 

A Yos, it does. 

Q Did you specifically discuss with Jdr. Lipkin 
at any time the content of tho opinion to be rendered by 
Lavonthol? 

A Ye3, I did. 

Q Would you toll us v?hat you said to Mr. Lipkin and 
ho to you in connection with that matter? 

A X told Mr. Lipkin that because of tho thick equity 
that tho buyer had in tho transaction as a result of these 

fiore tvro $25,000 required payments, as compared with 

• « 

total salon price, that >;o could not give a a loon opinion 
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I fcSan on unqualified opinion. 

I told him that beoauea thora vas no recourse 
t -3 buy&r* because it v/ao'a pisrchcfle coney mortgage* that 
ccr.nc^vativo accounting dictated a qualification vith secpoct 
Ce collcctcjility of tho receivable resulting fresa the 
troarjaeticn end Kr. Linkin under ray concept and cgxoed and 

the change* Eo made this report up. 

0 X 6ssrj yonr attention to tho opinion ccistidncd in 
El.':?.bit A-d and I ask you whether that opinion io in your 
to SZ3 a clean opinion or not? 

A Yob, it is. 

Q And is the opinion contained in Exhibit 7 «. dean 
opinion or not? 

A Ho, it is not. 

Q Based upon your knowledge and experience in thus© 
cnfctoro, io the opinion contained in Exhibit 7 more or lens 
conservative than tho opinion contained in Exvibit A-4? 

A Mora concorvative. 

Q With respect to the reporting of this transaction 
generally, have you studied tho opinion which van ultimately 
rendered in the fora of Ihihibit 7 with a view towards 
forcing on opinion as to whether or not the reporting of 
tho revenue frea tho transaction was properly dealt vith? 

A Yes, X have. 

sguvksrn direct ccuai reporters ■ 
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Q And have you formed ouch an opinion? 

A Yes, I have. 

Q Khat is your opinion in that respect? 

A It is ray opinion that the revenue is properly 
stated in tli3 financial statement. 

0 ' XJhcn vo talk about a revenue on Exhibit 7, would 
you identify by namo and mr^cr tho licoo to vhich you rofer? 

..A TvOvcnuo that I an referring to is the item entitled 

sales in tho income section of the consolidated statenont 
of incomo and retained earnings which is stated In this 
statement at £22,132.607. 

Q Have you formed an opinion with respect to whether 
or not the disposition of cartaln property involved in 
the Ilontoroy transaction was properly reflected ox the 
inccme statement in Eithibit 7? 

A By disposition, do you mean the sale of it? 

Q Yea. 

A Yea, it haa been properly reflected. 

Q Would you read tho line to which you rofur there? 

A The sale of tho Monterey or the Nursing I'omo proper 1 
is included in the 22 million dollar figure as Z us dors tend, 
tho 15 million dollar sale. 

Q And in the course of your conversations with Mr. 
Lip!:in, did you take any stops to ensure yourcolf th.it the 
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cciiisrcot underlying the purchase and sale were valid 
enforcible contracts? 

A Yo 3 # 1 did. 

0 Would you dascribo to the Court what stops you 

tec** la that conaeotioa? 

* • 

FirCu of all, lot ca ask you, did you take these 

faring tho course of the cudit and prior to tho rcndltioi 
of tlio report? 

A Yoo. 

Q Would you toll tho Court what stops you took 
in that connection. 

A Because of tha magnitude, tha size of tho transactio i, 
and bocauso of the circumstances, 1 folt It wise to verify 
v?ith oc^aona more ©nparioaced in real estate patters that tho 
transaction cad tho agroeronts ware, those that wo could con¬ 
sider cn forcible*. z wont to Mr. Zeican,a partner in our 
office, who hno had a groat deal off experience JLn real 
estate. Mr. Lipkin and I both went to him, as a pat te r 
of fu.ct, and described the transaction to hip and ho suggested 
that wo call an attorney. 

2 called an attorney, Julius Eorah, with whom 
vf<5 have had dealings In tho past — 

* 

0 Before you get into th?t conversation, you knew 
Mr. Borah to bo a rcsmbar of tho liar of California? 
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A Yes, X did. 

Q Was anybody present with you when you the 
call to Hr. Dorah? 

h Yes# fcfcoy wore* 
o too* 

A Z!?« LijCdn and Mr. Zeman. Thera nay have **>en 
otici’3 hut at least thoco two wore present. 

Q Did you make this call prior to the rendition of 
the Expert? 

A Yes. 

Q To your knowledge, wan Mr. Eorah an attorney inter¬ 
ested in tho transaction aa counta1 for any of the purbics? 

A In this transaction? 

0 Yes. 

A Oh, no, no. 

Q Ho was independent of this transaction, 13 that 
correct? 


A Oh, yes. 

Q Would you toll us what you said to Mr. Borah in 
substance and v.iiat he said to you on that occasion? 

MR. POLLACK* Objection, hearsay. 

THE COURT* Overruled. 

A X called Mr. Borah and described to lira the 
transaction ard the contract under which the transaction 
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THB COUBTi Yog. 


* 1 told Mr. Borah what the contract consisted of — 

5H3 CC'JRCi Sustained. 

0 Can you remec&ar that you told bin tho contract 


coaoistod of? 


523 C0TOa?t Ctato tho conversation, what yen said 
ead that ha sold. 

A In ci&stanco, X told him that we had a contract whic 
provided for tho salo of interests in real estate, that 
tfcozro was no recourse to the buyer as provided in the agroe- 

end I gave him, I told him what the amount* involved 
wero, as I recall, and 1 ached him whether this contract was 
legally enfozcible within its terms. 

He told mo that the contract I described to liim 
wa3 a legally onforcible documant in his opinion. 

Q How long did this conversation take? 

A Maybe 15 or 30 minutes. 

* 

. 

Q In tho coureo of it did Mr. Borah aok quaotiona oboa 
the contents of the contract? 

A Yos, ho did. 

Q Do you recall what those questions wore about? 

A Not exactly, i don't recall the nature of tho 
questions• 
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He coined well, if the agreement was signed, I am 
m-o he asked that and I said, yea. it was, became this la 
thD lnfomaticn that l had received from Mr. Lipfcin. 

Q had Ht, Lipkin was present in the courso of the 

coa^croafcioa? 

A Yea, Mr. Liplcin vyas there, yes. 

TZEJCOUnr* Wharo was Mr. Eorah' a offico. 

THE mm JI2SS* In Los Angeles. 

TaE COURVs tad your offico was in Los Angeles? 
THIS WITNESS * Yes. 

THE COURT* Did ho ask to S 33 the contract? 

THE WITNESS * Wall, i don't remenbor whether ha 
did or not. 

TkG COURT* Did you offer to bring it over to him? 
THE WITNESS* No, sir. 

Q At the end of the conversation, did Mr. Borah 
o^pross his view to whether or not the contract wan a valid 
contract as you hed doocribad it? 

A Yes. 


Q And what was hia opinion? 

A That it was. 

THE COURT* Has Eorah b^ca joined in this case? 
Q New, wao the conversation that you had with Hr. 
Corah an ordit stop that i/au being tokoa by Lavonthol 

sou^ent-j o: setter txn ay r&pcsnr-Rs 
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„ connection with nosering itself of the propria of *- 

opinion* t0 tto otaraotarlMtiom, I 

lia* HMBSO ft* 1 object w 1 

yo ts Coaor* • ! 

•OB COURTt Sustained* I 

v.in ml* vou to make this call to 1 

0 Did tar. Idpkin ad- Y ou I 

t^. Coedi ios a purposo? 1 

A tlr . up’-cin aito't «* - 40 “** tto *“• 

o dm «. Henan w*** that the oontorcctlon b. 

| r -Gc. with US. Sarah for a P«rP«»» 

I A 

1 Q vJhat was tho purpose? 

} T _ to filed out about 

I I A To obtain tho ans'eor that X 

| ' fry . net ^ ita onfiorolbi.lity fior purposes 

5 | tli3 nafcura of tho contr 

J of determining whether or not tho transaction wo .or. 

17 1 cmolnlttg or for purposoo of forolng an opinion on 
ie | transaction wo were examining. 
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v 

sv mu CRAOOt 


o It one of your audits, sir7 

H To.*j| it was ona of our audits* 

0 Bcssd upon your or^erloaco, you developed the 
qpiaish that yen ess?reascd to tho Court about tto propriety 
of t :3 fcceonafcing treatment accorded tho purahtca end sale. 

' you tell tho Court what factors you hero taken 

icto cccouat In coming to the opinion that tho purchaco and 
o-alo vcao properly reflected on tho income statement* 

A Wall, vo had ia our opir >mpl©tcd transaction. 

x:o hed property purchased with euacuca contracts for trans¬ 
ferring thoso interests in real estate. Via had property sold 
with executed contracts. 


Tho each or tho payments recalved under tfeo agree¬ 
ment varo nonrofundablo. Tho contract represented a valid 
legally enforcible document* as a matter of fact, oven 
evidenced further by its requirement or provision for 
liquidated damages. 


The amount of the sale was determinable in that 
the amount was stated in the agreement. The seller, our 
client, had performed all of the services, substantially all 
of the sorvicoo, required undor the agreement so that th e 
earning process was virtually complete, and in our opinion, 
it would have been misleading not to record tho transaction • 
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co ’ c to Ixavo the transaction reflected in the financial 
efcatesjoata. 

• • 

0 Ax 9 you familiar, based upon your experience, with 

*** £fi£sedicn*i3 that are required in order to regard revenue 
as pxoporly raoozded on the income statement as of a 
po^^iculor accounting period? 

A 70s* 

Q t.ould you describe those to the Court? 

A Generally thoro are three requisites* 

Pirat, the acsQto, which result to the collar from 
tUa transaction which flow into tho collor represented by ca 
or contracts or rocoivablQ3,must bo retainable by h*y» , 

They snot not be cancellable contracts nor can the mouthy be 
refundable* 

Secondly, the amount of tho transaction, 

dollar amount of tho transaction, must bo known, must bo ovi- 
dont* 

And thirdly, the seller must have performed sub¬ 
stantially all of tho eorvicos required to bo performed by 
in order to frav© tho transaction a complete one* 

Q Based upon your knowledge and experience generally 
and based open your familiarity trith those transactions 
in particular, do you have an opinion as to whether or not 
thoco charactoriotico iraro satisfied in connection with 
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the transaction in question? .< 

A Yea, X have. 

Q trhafc Is your opinion? 

A Xn my opinion, tills transaction mot those tests. 

Q Do you have an opinion as to whether or not it would 
h&va been appropriate Cor Lavonthol to certify a financial 
ote&oxcnt which didn't record os revenue and as cost of 
oal.'S tlio tr ans actions raforred to in this litigation? 

A It wouldn't have boon proper, in ray opinion. 

Q ttould it have been misleading? 

A I baliovo it would have been misleading, yes. 

Q Now, Kr. Chacon, unfoxtunataly for you you have 
sat through come of this trial with vs , and you have hoard 
testimony regarding the method by which the $235,000 of current 
icccrao was recognized. 

Do you recall hearing such testimony in court 


from Hr. Poll and from ofchora? 

A X don't baliovo I was hero wlon Mr. Fell or others 
tallied about that point. 


Q All right. 

ITould you tell us, as preoisely as you con, how 
you cams to the decision to record as ourrent income $235,000? 
A Well, there are two steps to this typo of a 

I 

transaction. The first question is, is the transaction one 
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vhich is recordable in tbo circumstances* And the second 

. / L 

f 

la t&ca it is rocorc'ablo, now how should the consideration 
bo evaluated in order to determine how much of Croat 

tfcia fcrcnoachioa is rcpoorfccblo in the period in which the 
trs^ctci^icn tech place* 

la our -Judgrrmt, because thoro was only a relatively 
crall crounfc off cash required to bind the deal, as compared 
witli ifco total calcs price, the amount off equity built up 
by tho buyer van not sufficient in xay judg&tat to permit 
us to record all off tho inccmo or to allow all off this 
inct :20 to bo recorded in tho currant period* 

Q In tkut circumstance, were you called upon to crarcioa 
just as to hov; much to record? 

A Yes, 1 v&8. 

Q How do you go about forming such a jedgrent? 

A Kell, v;a have to oxanine tho circumstances, how muck 
money changed hands or i3 to change hands on a certain 
euforcible basis, what is tho contract \ forth in torsa off 
its market value in its condition, what provisions are 
thoro in tho agreement providing for other sums certain, is 
thoro recourca to tho buyer or is it a purchaso—voney 
mortgage* Via us© all off tho so in making our deoloion* 

Q Do you toko into account what you know a*>out the 
parties to tho transaction? ! 
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* Yoo, toat'o a vary Important ingredient. 

0 Kota<S yon ^ooribo to too Court boo yon - n^-d 
***** Corscacots In casing to too conclusion to 
C’-^a^CvO £n current incocaf 

A PoU, too contract provide tor two $25#000 payments 

c-Jn=S too calcs price, ra certain. That 530,000 was earned 
^ ^ P32ricd o£ thu teen section« 

In coition, vra esu hava to evaluate too rcsoiveblea 

te '* 1 taew ' !:r * L1 >? iln told ma, that Continontal Recreation 
oaJ.y I d 0100,000 of not earth. But wa also knew that wa 

*** wlth a buy « « a principal who was a can of 

integrity, a portnor of ours knew who a partnor of ours 

had confirmed too transaction with, who wa wore contain wouldn 
in tones of at least required payments, hide behind a corpor¬ 
ate cloak and in our judgment wouldn't allow his asms to be 
attached to a forfaited payment because too corporation 
involved in too transaction didn't hava sufficient funds. 

So it was our opinion, that, at least recognising 
this transaction, should ho tooss too, $25,000 payments, plus 
an amount equal to too liquidated damage, provided for 
in too agreement or a total of $235,000. 

0 Testimony has boon offered and argument has been 
weds in this court in this oaso to too effect that it 
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2 was inconsistent of Lavonthol to record as current income 

3 en aernat v3iicJ> teak into consideration the lirsuidatad daoagei 

4 t-evlcicn, end at the oossa tdxaa record the trmoRotlca as 

3 ZWXStt end 03 cost of colas. Based upon your knowledge and 
6 3~«'^ < ?£cac9# io thera any see h inconsistency? 

^ A Ho» tkore is not. 
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Q would you explain to tho court v/hy thara ia 
such inconsiotoncy? 

A toll, we'ro dealing with two aspectst First, 

* r) * bC3C ® a transaction? tfa must ccoaa that hurdlo and 
vij hcd. thj*£o i* a transaction, a sale ^ purchase 
tv-.< place ia our judgment, properly recordable, 

Kow, wa must evaluate* the consideration received, 
end ia that evaluation wa take into account a?l the factors 
X enumerated, at least theca factors, po 3 aibl» others if 

they aro present and coma to a judgment. Tn <ur judgment, 

✓ 

Win OEount stipulated ia tho o*,.. sonant as liquidated 

da.-iag-.a »a ono factor . j had to uua ia moasuriag how much 
incotna to record. 

v:o didn't pick up liquidated damage.? as such, 
wo picked up an amount equal to that provioion o’ the total 
incorao or tho total excess of saloaprico over coat of sale. 

Q Did you make tho aasumptior in tho process of 
picking up that amount that tho contract in fact would not 
go through in accordance with its teams? 

A No, we made no such assumption* 

Q Again, thcro has boon testimony ulJ.cited here 
coacoraiag tho preprioty of carte ia adjuatiag Oitriqa that 
wcoro mado to reflect tho transaction on the bbooW of 

i 

account after tho audit. Wero you hero for that* 

• • V • . 

• I 
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I dc not remember whothor you wore. 

A A part of that, y« 8 . 

o s aC6 a upon year knowing. „* « 3tpttl . snot|j ^ 

- Cazz a. 1 S J-: improper to provided adjusting *atri«. to 
• ouoat. for on accent to previa, , noh posting 
'**** to * Client by virtu, of the flct that the „ttor. 
ce TC3aa by thet busting entry am very subotautial, 

A No, it ia not improper. 

0 would you ton tho Court whether or not 
materiality of n truncaefcion plays M , Eart to ^ 

determination of whether an adjusting entry is appro . 
priato? 

a Yqb, it playo a largo part. 

° W0Uld y ° a 4011 <*« what part it pl^. - 7 

A when an audit is conducted, au examination 
conducted, tho auditor, in examining the accounts, detor- 
rainoa whether they ore in such a condition an ho would 
render an opinion on their being .tat*,. , te n w. fi» d 

CW Material adjuncts that nay be errors or over¬ 
nights on tho part of tho accounting personnel, ordinarily 
wo would merely toll them to correct tho records at thoir 
convenience, but because thoir significance Is net that 

gi^afc, tho offQcfc on tho finnnnlil • 

linonoial efcatcracntr v/culd not 

bo material, v*>ar$ not coac©rn*d. * 

.i * 
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However, when a treaaacti.cn of tho rragnitudo of 
t-'ila c&a, or any material transaction, « transaction w« 
CZZz to ba natorial, is either incorrectly xectrdfed 
uaracertfcd, one o 2 our principal functions is to record 
CtlCb adjusting entry in adjusting form. 

tigs court i tftj vili teko a short rcooao at 

t!:ia point. 

(Rocaas.) 

hr, craco* May x procood, your Honor? 

THE COURT* Yes. 

BY MR. CRACO: 

t 

Q W*d upon your knowledge and experience, 

Mr. Chazcn, waa the adjusting entry with regard tto those 
trano actions appropriate? 

A Yea. . . 

I 

Q Do you have an opinion as to whether the 
adjuating entry was required under appropriate auditing 

standards? 

A Yes, it waa required. -* 

Q Mr. chazen, did there come a tiros when you h ad 

a telephone* convert* cllcn with anyone outside of Laventhol 

about the treatment of tho income from this transaction 
on tho financial statements of the Firestone Group? " 
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A Yea. 


q Do you xcnseaber approximately when that con- 
Vviiaation v/ 03 ? 

A It was about — around Doccmbor 11th. 

Q Would you toll an the circuautanono ©? that 
ear.vcsrsatioa? Pizat of all, vaa it in person cr a. the 
phase? 

A By telephone. 

Q Who waa on tho other end of the phono? 

A Mr. Moyer and Dick Fivootcao, and I believe 
Scott waa present as won. 

Q Do you remember the circumstances undor which yj 
took that call? 

A Yea, I do. 

Q would you dGocribe to the Court the circua- 
stances? 

«■ Woll, Mr. Lipkin cams into my office on this 
day in a very sort of agitated manner, and i'aid that he had 
Leo Mayer on the phone. Leo Mayer had r :«a him and 
waa getting tough about the financial .auta and abovt 

the way the transaction orthe way the income had been 
reported, and he asksd whether I would engage with him in 
a convftruatioa with Mayor. 

So wo had tha call traneforrod to my office. 
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0 Was it on the opcaker phone or not? 

A it waa on the ape alter phono, yea. 

0 Did the party on the other end of tho lira# 

:a it V03 trsnnferred to yon, identify himself? 

A YC3. 

Q Viho did ho say ha waa? 

% • , t 

A no said ho woo Mr. Hcycr, loo Moyer. ' 

Q Did ho 3 ay or did you know whozo tho call van 

ceding from? 

A voo, I did. 

Q Whore from? 

A It wen coming from New York. 

Q Do you know whore in now York? 

A I hava an iittproooion It was from tho offices In 

wlioh Mr. Mayor worked. 


Honor. 


MR. POLLACK: Objection to hia impression, your 


the court* Sustained. 


0 Did Mr. Mayor toll you whoro it waa coming from, 
whoro ha waa calling from? 

A it'osiy recollection that hocaid ho weo calling 
fxcm hia office. . 

Q At Allen & Ccrapany? - 

A if that's whoro ha worked. a. a mattor of faot 
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I think tho tana Allen a company had come 

vmntAon, ye«. 


' 6U 

up in tha ooa- 


0 AM yon reasonably certain that that con**- 

,a%2sa «=» not on the wth o* Decern*,? 

tin. pollack: Ohjaotlon to tha fora Of tho 

quasfcica. 


THs court* Sustained. 

0 Baa that convention on tho isth of December? 

A KO, it couldn't have bean on tho 15th. 

Q Aro you oblo to fix tho date os being December 

llth with *<2Qsoaablo cortainty? 

A Yoa. 

Q Havo you used any records In refracting your racol 
lection on that point?"- 

A Ygo, i looked at _ 

Q Yea? 

A Yea. 

Q What rocorda hnvo you lookod at? 

A I looked at my tins shoot for that period. 

MR. CRACO, May this bo deemed markol Exhibit B. 

Q I ohov, you Exhibit h and ask you whether that is 
tho time shoot to which you roforrod? 

A I guoaa it is. 

Q is that a record kept In the ordinary cours. of 
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tevc-aol, KKokotflin, and i. it tho ordinary cooroe of 
IrlveatUol. Erofcptain to heap oooh xocorda? 


A VQ9 • 

IGJ. CRACOt I offer it la evidence. 

Q W you havo a pasrticalar cscollectica acs to 
S’* 3 vcxo doing on tho 15th of December? 


A yea. 

Q Kfcat wtra you doing? 

A I was a panelist la a oeminar wo w<$ra conducting 

fc^r our Western Region of our firm. 

V 

Q Did that panol consume tho entire day? 

, • » / • 

A That was an all-day phnol, yea. . ' • ••. 


Q Kocco you interrupted in tho courco of that panol 
by any conversation with Mr. Moyer? 

A NO. V 

• * 

Q Or with Mr. Lipkin? ••", 

A NO. 

7. 

Q Did you havo any conversation with Mr. Moyer 
or a telephone conversation from Mr. Lipkin prior to the 
commencement of that panol? 


A NO. 


Q Or after it? 

A I had conversation with Lipkin after it. 
Q Peroon-to-poraon or by phono? 
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* No. CO, pereoa to pereon, a. x 
Q Proai Los Ancjaloa? 

A I think BO. That was — Coomb**. Uth . M 

6 r.tzavr. I cdiaarily worked Monday aighto. I h »v» ti™, 
c» By tin, nhsat which indicate that I nay haw, be*, 
cc:-ulting vith Mr. Llpkin on Monday night. !•„ aot cartain. 
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Q Is it your recollection that if you were con¬ 
sulting with him on that Monday night, you were consulting 
with him in pardon? 

A Oh, yea. 

0 la Los Angcilea? 

A Yea. 

Q tJhcit is it on Ei t hi bit H that roft&shos youor 
recollection about tho oenveroation with Mayor being on 
Docsmbdr 11? 

A On December 11, I have tv/o hours charged to tho 
Fix33toao Group. It's my recollection that in that tw®- 
fcour period wna tho conversation with Mr. Moyer. ’ 

Q VJhon that conversation took place, just to make 
tmro I understand your testimony, Mr. Lipkia was sitting 
with you in L03 Aagolea, io that right? 

A Absolutely. 

Q Would you tc.il tho Court what Mr. Meyer said to 

you and you said to Mr. Mayor in tho course of that con¬ 
versation? 

A when Lipkin came into tho office, l had the 
call transferred and I think firct, i don’t over roaamber 
speaking to «r. Mayor boforo, and I think Mr. Lipkia 
introduced mo to Mr. Mayor and vice vorea, an * I said to 
Mr. Meyar, what has happened, what’s tho problem. 
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Mr. Mayer said that ho fait that th* a*. olal 
•ttteno nts on which w« had relaxed our 

misled, to that thay did not rafitoct a total toooaa 
fc:oa the Raderlon transaction. and i told hto that wa had 
fiidcuasad that transaction and tho nrthod of reporting 
i£=:r-<J with our flra with tha Flrustena Group ord that 

wo taro coavtoead that tha nannor to which It wn, reported 
to tha statements on which wo had mm cplaioa 


was proper. 


no Olid that he waa equally convinced tint it 

wao improper bocausa not reflecting all tha tocona was 
raioloading. 

Q Did ha orpreos a vlow as to why It waa nla- 
leading? 

h wall, hto conversation was, to subotanoa, -hat 
otoco tha transaction took placa tha tocona nust ba re- 
ported. 

Q what did you say in response to that? 

A Wo told him that wo agreed that the transaction 
took place, but wo told him that only the income shown in 
tho statement on which wo had rendered our opinion w*. 

properly reportable in the circumstance* 

Q Did he indicate to you why he was concerned about 
t h is matter? 
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A Y«3. 

Q Tfhat did ha say in that connoctioa? 

. A Ea oaid that tha people to whoa they proponed 
to giva the ctctemcnt night rot xmd^rstard, ew words to 
th?.t offset , the nafcora of tho tram action • 

Q Wao there anything olna to tha convoraatioa 
that you recall? 

A v:oll # after wo convinced him or at least ha 
acquiesced that the atatcraento waro not going to bo changed 
with rospoct to this point, ho asked whether Lt least wo 
cculd introduce or include in the financial-abatements 
a rjchedulQ analyzing the deferred gross profit, and l told 
hira that tha pramentation of the gross profit and the 
deferred gross profit and financial atatcxusits in our 
judgment waa proper and properly clear. 

Wa told him that we would — that in cvr judgment, 
ths otatemant chould stand a 3 it waa. 

Q I ohov; you the page of Exhibit » headed 

Schedule of Deferred Income, November 30, 19>»9. 

do you recall whoa you saw tho report and 

financial atatemonta ioouod by Laventhol in • loe Angolfla 

prior to the conversation with Mr. rteyer whether such a 
page was in tha report? 

A I did not see this page in any report that I 
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jbp 

recall. 

Q la that such a schedule of deferred inconj« as 
Mayor cflhca bo included? 

A I dca't knew what ho — ho aeked for a ochedule 
of deferred iacomo but I newer aoked him the details 
bccauco wo didn't cour&cacnoo any amdh ruggcstica. 

0 A ad It io youstontiinpny, Mr. chasoa, that that 

prepooal was put to you by Mr. Meyer In this phea* call, 

£s that correct? . 

A That's correct. 

And rejected by you? 

•**•».*•* • 

Y«S. 

How long did the conversation go on? 

I den't know. About 20 minutes. 

in the course ofit, did Mr. Firestone have any¬ 
thing to oay that you recall? 

A ^ Mr. Fircatono, as I recall, merely, not quit® 

aa otrongly, i guess, again, echoed Mr. Mayor's sentiments 
in .that • 

Q .Toll us to the boat of your recollection what 
ho said. 

A to the bast of icy recollection, Mr. Firestone 
alao asked whether wo v~uld reconsider our position and 

I told him that wo would not, that wo wore satisfied that 


Q 

A 

Q 

A 

Q 
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it was proper as stated. 

Q Out so that the record la clear, was the 
pssitiea that thay ware eaking yea to reconsider yen* 

petition to defer 51,795,000 of tha income era* this 
tsraacoctioa? 

• % • 

A That’s correct. 

THS COOPT* They disagreed vitb that pc ait-ion? 
THE WITNESS: They disagreed with our position, 

y*3. 

THE COURT: They thought you should take it into 
current inccaa? 

THE WITNESS: They thought wo should take the 
full amount of income in this financial statement, yes. 

Q And that was tho position token by Mr. Moyer 
and Mr. Firestons in that conversation, is that correct? 

A That's correct. 

mr. cracoi Your witness. 

MR. pollack: At. this timo, your Honor, I would 
liko to road into the record Anowor No. 8-B in the anoworn 
to interrogatories supplied to uo by Lavonthol, Krokstoin. 

First., i might profaco it. by reading in tha 
following statement: 

Leonard S. Douglas, being duly sworn, 
deposes and says: 
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n 'X am a partner in tha firm , 

^ or Lavcnthol, Krokstoin, 

norwath s Horwath,, i . 

a I hav« read tho for* going 

*****stories ana the stat^ont. contained thor.in 

**” ° e ny 0H “ to those matter, 

Stated “ 1 “ £ "“‘ lra «* >«Uo f ana, os to those 
ma * tC; ' 3 ' * b ° Uava «*«• * too. The ^ of ^ 
touxcago to* Oil a-ach statement, or. tha ploadlag . 

^ ^ a ° Uen ' U ‘° «coraa ot defendant 

“* t-to-P^rty Plaintiff, Lavonthol. attain, 

Horwath & Horwath -i«ri 

03,3 tta ponversatlona I have had 

# JLl* 


with my partners." 


It ia oigasd, "Leonard s. Douglas." 

xt in notarized tha 2 S th day of March, 1972. 
Interrogatory No. 8-B: 

-If the answer to tha provious interrogatory 
Is in tho affirmative, otata tho following. 


" (B) Tho date or datoa on which oach BUC h 


alleged misrepresentation was made." 

to preceding interrogatory ask, for any mis- 
representations made to mvonthol by Mayor . ^ (fl) ^ 

with this alleged conversation that Mr. chazon hw just 
testified to. 

8(B) places tho dat«* «rw__ 

G ™* 021 about D«coir,bar 15 

inrn s 


1969. 1 


district earn ru. porters 
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I might paroathstically call to tho attont on 
of the Court that which ia obvious, and that is that ho 
testified ho was certain it was not — 

THE court* on the llth, he said. I hoard it. 
CROSS EXAMINATION 

BY MR. POLLACK* 


Q Hr. Cbr.zon, vrco tlw opinion at Bore!', aa Iraportcnt 
factor ia your treatment of tba Coatiotatai Recreation 
Company, Ltd. transaction? ' 

A I den’t know, i don't understand how you moan 
important, in what rcapact, important? 

Q You considered it important enough to go to 
Zeraan and Sanaa thought it import-.t enough to rccommond 
that you go to Borah. 

I aoksd you, did you consider tho opinion of 
tho attorney, Borah, an important factor in arriving at 
your judgment as to how this transaction should bo treated 

jr 

by LavonfSfol? — . 

A wo considered it a factor in the overall con¬ 
sideration, ycc. 

Q Did you consider it an important factor? 

MR. CRACO: I object to pressing tho point. 

It o obviously an ambiguous word and tho witness is having— 
the court * Overruled. 
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a RoiCvant to other factor a. it was imports ^ 
to othsr, ocmu factors, it was not as important so. it 
has its place in the audit function, yes. 

HR. POLLACKI May i have an answer to the 
qusatien, your Honor? 

THE courtJ Would you mind answering? 

A It was an important ingredient or I wouldn't 
have done it, from that standpoint, yes. 

Q Did Borah ask to soo the centra,,t with Continent 
Rscroation Company, Ltd.? 

A Not that I recall. 

Q Did Mr. Borah aok for any of the underlying 
documentation for the transaction with Conti,ontal 
F.ocroat.lon Company, Ltd.? 

A Not that I remembor. 

Q Did Borah aok for a written comma:* ftom you 

Of the transaction with Continental RecroaUm Company, 
Ltd.? 

A I don’t remember, no. 

Q Did you mako a memorandum of you; conversation 


with Borah? 

A Mr.. Lipkin was standing there, ,o I felt no 
nora to mako a memorandum. 

Q You did not mako a memorandum? 
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No, oir, i don't recall. 

Did Mr. Lipkin make a memorandum? 

I can't sp*ak for Mr. Llpkin. i don't 

Hava you ovar a (ran a menorondura of that con- 
varaation with Borah? 

A Not that i recall. 

Q Did you Hake a notation of th» Borah opinion 
ia th® Lavonthol work papers dealing with tha audit? 

» l was sat lnvolvod with tha Lavonthol work papers 

dealing with tha audit. Therefore, I mad, no such nota- 
tion. 

THE COURT: Please, Mr. Chazon, don't raaka 
excuses. just answer tha qu<j)3tion. 

This trial has bean overly long by witnosoeo 

trying to arguo why they didn't do something, rather than 
answering questions. 

THE COURT! May 1 ask that the reporter ploaa, 
read the question to the witness. 

MR. CRACO: well, i think he answered it as well 
giving the excuse. 

THE COURT: yes. He said he did not. 

Q Did you instruct anyone to make a notation of 
the Borah opinion in the Laventhcl work papers? 

A I don’t rorafrmbir. 
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Chazca-cross 

Q la th«ro any written record of the Borah opinion? 
A I don't; know, 

Q Hava you evsr sbaa any written record of the 
Borah opinion? 

4 * 

A No, I have not. j 

$ 

Q . WB3 there a confirmatory letter scat by you to 
Borah following your conversation.‘with him? 
a r thora was not. 

0 Jtoa thero any confirmatory letter sent by Borah 

to ycu giving hia opinion? 

A Thoro wao not. 

Q i'leaao toll the Court ©vorything that you told 

Borah about tho transaction with Continental Rocroatioa 
Company, Ltd. 

A I called Borah and told him that we wtr* involved 
an examination in which there were contracts representing 
the transfer of intaroata in real estate and I described 
the contracts to him. 


Mr. Lipkin and I described the contracts to him 
and asked him whether they were legally enfcrciblo contracts 
he said, based on our description, they were. 

MR. POLLACK: Your Honor, may I have an anovsr 
to the question as to what this witness said to Mr. Borah? 
THE COURT: Yea, please. 
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MR. POLLACKi I do not think it's sufficient. 

THE COURT: What did you say and what did he . 

say? 

A I said that wo were involved in an examination 
In which these contracts, of which these contracts wore a 
part, and asked him after — I told him that the contracts 
wore for transferring of interests in real estate. 

I am not suro how, whether, what desertions 
1 gave but Llpkin was thoro and ho probably gavo some 
descriptions as wall. 

I can't recall the exact words but wo told him, 
I told him what the contract provided as best I know and 
G3kcd him whether those contracts wore legally onfcrcible. 

MR. POLLACK: Your Honor, again, I think it 
insufficient for the witness to say, "I told him about 
tho contracts." I want to know what he told himrhout 
tho contracts. 


THE COURT: Could you answer tho question? 

V7hat did you aay and what did ho say? 

A I told him that thoso contracts woro in existence 
end I gavo him details aa I know them of those contracts. 

1 don't roraotbor exactly what dotails I gave 
him, but they probably had to do with tha fact that they 
wora signed, the maker of tho agreements, tho words in 

thorn ns boot I knew them and that's the boot 1 can recall 
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of what I told him. 


MR. POLLACK: Your Honor, regretfully l must 
press the request. 

the COURT: I thiak you havo It. Purouo unothar: 
subject. You aro entitled to load, ifs crocs-oxuminatden: 

0 Did you toll Borah that the contract contained 
a liquidated damages provision? * 

A as i recall, i tin* I did. yes. 

Q Did Borah toll you that in his opinion the 

contract was enforciblo by specific performance? 

A I don't know if he used theso last two words. 

I don't recall it. 

Q Do you know what specific performance means? 

A Yea, i think I do. 

Q was there any discussion with Borah of whether 
the contract was specifically enforcible? 

A I don’t knew what you mean by specifically, but 

ha told us in his judgment the contract was enforciblo withix 
its terms. 

Q Do you know what the tonn "specific performance^: 
©ana in regard to real estate or a contract for roal oat ate' 
A No. i wish you would explain it to me. 

Q Did you know at the time? 

A Specific performance? 
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Q Yea. 
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A Specific poxforraanca, the term, I think I undor- 
otand, yea. 

Q what did you understand it to twau at the time? 

A I understood specific performance to mnan that 

too actual performance of tha dead of tho transaction is 
Ecquired. 

Q Did you form a judgment at that timo a a to 

whathoar tha contract was specifically enforciblo by F.bca- 
3 tons? 

MR. CRACO: E>:cugo ma, your Honor. I think 
WO aro getting a littlo astray horo. i object to tho form 
of the question insofar — 

THK COURT: Sustained. 

MR. POLLACK: May I know tho basis of tho 

objection? i would like to follow tho oubjoct. 

the COURT: Wall, r don't think hia judgmont has 

^ ly irrporfcauco * what f Gcto woroteforo tho man? Thnft 
what X want to know. 

Q Did you know at that timo what tho torn 
"liquidated damages" meant? 

A Yas. 
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Q What <2id it mean? 


A la roy — it mo tut that should the contract not be - 
should the — should the coaditlone of the contract be 
abrogated these dirges wore sums certain to be paid to the 
bujor i- to the seller. 

Q Mr. Boyer, when for the first time were you 

consulted oa the matter of the audit of the Firestone Group? 

A You addressed ira as Mr. Boyer, l wonder if you 

hue;-; who • I ran. 

Q Excuse me. Hr. Chasen. I bag your pardon. 

A uhat was your question? i»m k k . . 

MR. POLLACK s Please reed the question.- •' 

(The question was read.) -• » 

A During the course of the examination, during the 
course of tho audit. 

Q When? 

A The audit was complete and the financial statements 
either had been or — had been prepared. 

THE COURT* When? 

THE WITNESS* Dateviso? 

THE COURT* Date. 

A Xt was early in December of 1969. 

Q It wa3 after tha audit was complete? 

A After the audit wo* substantially conploto, yoa. 
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Q In other words, you wore not consulted on thi* 
leather until after Doosrsbor 6th? 

A I don't know — 

MR. CEACO* I object to that question aa grossly 
^Blending, your Eonor. That is not at all what ha said. 

Q Wall, vh cn wan the audit? 

2H3 COURT* Whan v?u3 itr H© ought to know. Wo 
ware** t fchoro. 

Uas it December 6th, after December 6th, bafore 
Daesmbor 6th? 

A I cannot recall the esact data. 

TSS COURT* Do you have any notes, diaries about 


TiEJ UITHSSS* May I sso my time sho-^t? Maybe 
that will chad com© light. 

Q The Lauonfchol report is dated December 6th, ia 
that corroofe? 

A Yea. 

0 So presumably the audit was collate by December 
Cth, io that corre i? 

A Substantially complato, that is correct. 

Q So that you did cot got consulted on this ratter 
until after December 6th, io that correct? 

A I cua not cro.-:o. I would lih© to coo my time shoot*. 
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I fioa't know. Maybe the ti&s sheet will show. 

MB. CRacoe Hay I giva "the witness his tlzea sheet? 

• .** 

THS WTRJBSSr Apparently I was consulted Decembor 
1st and Decocaher 2nd. 

Q For tba first tiesa? 

A it eecciis to bo the first tics, ye*. 

523 COURT* Ehen you talked to Corah, did you ask 
luua if Fircztono had acquired the property? Anauar it yos 
or no. 

^3 t;.s.x:.'i2S3 * i'kea I talked to whooi? 

T23 COURT* Borah. Did you aek Mn if the 
i. Il'c; 3toaa Group had acquired tfco I-Soatcroy property? 

T*i3 UITKJ3SS* Ko« The nature —* no. 

TUB COURT* Did ho tell you that they had acquired 

it? 

T3B mTiBSSa Kd. 

TH 2 COURT* Did you ask hira if title had passed? 

TE3 MVSlTRSSt Co, because I knew title hadn't passed 

Q Bow auch tiioa did you spend on the natter on 
Dg censor lot? 

h I have tins recorded hare on Deceabar lot, I have 
a half hour. 

Q Eoir ESiok tiro did you spend on Dacsarber 2nd? 

h Dacsahor 2nd, I have ono hour. 1 also — oao hour. 
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Q TJjowaSteii did you opand ony tisd on tho mattot 
prior to Decodeor 6th? 


Q When? 

A X have time boro also on Dscomber 4th and 5th* 

Q How much time? 

A Ono hold on the 4th and four hours on the 5th* 

Q Are tlrjya records as to what you did ©a fcha audit 
in ec"£ccticn vrith the audit on those dates? 

A Pardon? Taoro arc* descriptions — thosro is a 
description of work performed space cn tha ties chest. 

Q Ho i?, in connection with your work on this matter — 

HH. CHACO* Excuse rso, your Honor* For the eako 
of the record# sany the doc&aeat to which the witness was #■* 
referring in the last test! irony ba marked? 

TKS COUltT* Yob. You may mark it* 

MR. CRACO* That will be Exhibit J, X believe, your 
Honor* Tho prior one X zoismarkod* 

THE COURT* Are you offering it in evidoaca os 
veil or juot marking it for identification* 


MR. CHACO* May X ask a question on tho voir 


dir®? 


VOXR DXRE BXAI1IHATI0H 
BY MR* CHACO* 

Q Xo tMo similarly a record kept in the ordinary 

csiiacr coltct kspcktess 

CftTO) STAVES CW.5Y HGUS5 

!H)l.£Y M.Y., M.Y. It;.!, ff T«l.fu 8WK& OOKTLANDY JMSOO 
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1 IS 


2 

3 

4 

5 

6 
7 

3 \ 




9 

10. 

ui 

>2 i 

,3 I 


14 I! 
( 

15 I 

i 

16 i 

!l 

17 
13 B 
19 
■20 
21 
22 

23 

24 

25 3 

I 

i 


J 


courco of businaoa? ooia 

A It is. 

imi CRAOOa I offer it, 

THE COURT* Any objection? 

KR. eaiiiopp i Kq objection. 

ME. POLLACK* Ko objection. 

TEB COURT* Racoivad. 

(Dofondant's Exhibit J received in 
evidence! •) 

B'f MR* POLLACK* 

Q Mr. Ciieizen, hov/ euc2i tins did you spend in total 
on fcfco Pirontono irat-tor up to tko data of tlio private place- 
rat on Eeecabor ICth? 

A I don't know. I uotdLd havo to add up those — I 
*;ould have to add up the tiasa on tho sheets. 

Q Ploaso do it. 

A • I only havo ena. 

SS3 COURT* You can do that during tho luncheon 

recooa. 


Koop going t/ith the quaationa. 


Q Did yoo # during tho tic3 that you worked on this 


cat tor* call for fcha «2oor?rjatation cadorlying the fcrono- 
action? 

A Ko. * 


'sJlbf’WS t-slrtlfilv. i C0t f vtT ^.RjSYEKiii 

. ina?&> cxwstT kouss 

K1LGY <q)M g t M.Y, U«21// YKtEiFimTu. O&TiAsavr 
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Q Wore you tho senior man at LvivonthoX in cocnootion 


with this audit? 


jrV 

) 

/ 


5 0 ' who was? 

6 | • A Mr* LipkJLn was in chargo of tho audit* 

7 J Q Woro you 'within the hierarchy at Lavonthol, tho 

0 j higher ranking partner then Mr* Lipkin at that tiae? 

9 U ' A .Higher ranting? ' 

9 ’ *' * ' 

10 3 Q Yes* 

Ji i « 

.« ({• 

| • A 2a what rcop<5ot, higher ranking? in dollars or — 

]r? |i Go&sry* X dcre 4 t understand it* 

Vi tj 

Q Wos.-o you Ilia Gwporior or was ho your cupcrior? 

t < ji 

CEUjCOs X object to the form of tho question, 

,ir | your Honor* X waixra tho objection, your Honor* 

16 ! 

: • A Xa what respect? 

• ! 

17 t 

VSG CCSIVT f Did you gino him instructions? Was 
| ho radar your direction? 

IQ 

TES WITHERS * Yos, in accounting, yea* 

Q Hr. LJ.pIdn cams to you for advice on tho accounting 

1 - 1 treatment of this txiin3aoticn, ia that correct# 

■ 

A Shat io correct, yor,* 

23 i 

n • Q You gavo him auvico, io that correct? 

24 | A Yoa. 

os s 

• | Q Yon neither looked at nor asked to look at any 

i souiKKitf cck.i»t Re.Poa?eRS 

U1 r/sf :5> WAifcS CW'ST t-KilTSS 

FU£Y SWfilo, ll.Y. a ,tt.7* Wi\f? XuUiXKl.:* GCfrflANDY 7*4509 
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°* the unflorlying fioounentation of too transaction, 1. 

>S*ll A**» A. . ^ 


that, correct? 


4 

A Thafc io correct. 

‘ !| ° “* y0 ° *«* «* «“ «*»* itself with continental 

i. Rocreation Company, Ltd,? 

si * * B “' y bavs. I an not 8nra . I •Wtrtr.srabar. 

'■» | ■ 0 Md Y ° a hCTS *** contract of Continental Recreation 

,J “• 13 fe ° at «* *■ «hon you called BoraW ... 

jj A i don’t reassabor* 

B 1 . *“ Ca0aT ’ •** Waa ***’• o«ica in relation 

; t*o yenra ia Lg 3 &£gaX©f 3 ? 

,4 I . * B ° *• *«*« in Loo Angolas and „ a ^ ^ 

jj fjilchire — about fiva or cla niJrc T 
15 n mms, i guaos. 

w 1HB “H* 8 ** «al« hour by tori? - 

J 5353 **««*»• Possibly, yes. 

| ' TUB COURT. Ho coro than that? 

w | 103 W1IHBSS. Ho raora. 

ft j ° 18 tti3 o™**'*^ tteo shoot Cor tta ^ ^ 

2| \ Kovoaia * «. 1865, on Pirootona? 

a jj a 5310 loo "° llto “y *1 eo shoot, yes. 

|. 0 18 it: in your hcn&rcitiag? 

?/ , I A 7oB * tJlio ia fcanfiwr.itiag, 

25 jj **• '***&*• 1 offer it ia evidoaea as A-23. 


fiJfsri-KSCV C&fSY %;FCRTgftS 

w 'it st> svats-s a»ie?r k-ouss 

k,.,ky ,.i>.'awk, av, ay. vm Tra.n»:aau oBmAwv 7^ 
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ME. CHACO* Ho objection. 

HR. n&XZKffiPt Ko objection. 

• • 

5QH COCK?* Received. 

(Bcfoh&anhs* Exhibit A-23 received in 

Qvidcnca.) 

Q The only rofarenca to Firoaton® Group on A-2S 
ia fcho last line, is that correct? 

A t3sy I cea it? 

(Handing.) 

A Xcis. that is correct. 

Q Pica.(S3 road to the Court the description of fork 
peffSorciod for Pireafcono. 

A Stelephora conversation — that is TC — ALL — 
Lip’sin's initials , ro looks Xiko "Gption call with Diok 


Firestone." 


’Option," is that corroct? 


’Option* 


X think "option call," yea, "With Dick 


Firosfcona." 


Q X aclc yon to look at this again and tell fch© Court, 
whether in fact it a ay a "optin contract." 

A Ho. It docs not cay "option contract." 

That is not tho way X would write "contract." 

Q What was tho option that you war© filEcaoaing 
with Hr. Lipkin involving Firestone? 


sou -district oxen* ^rateRs 

U: l W-D SY AYES CClAiY I HXJS2 

FOLEY fCflJAHf.:, M.V., fJ.Y. IC'W TCU&J9QK& CXRYIAKDY 14SR& 
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2 | A Thara was a telephone coll with Mr. Firootcua — 

3 ; h^ro bscn that day — which ha placed to aa, he anid from 

4 | a Jwjc in Eerycrly Hi Ha. Apparently ho had aerca idea in 

5 | cda*. end wanted to discuss tha acoounting ramifications. 

6 | Aa I recall, ha had called sir. — ho hrfl 

» . 

7 | for Hr. Lip!;in, and aa I reEsaber, Kr. Llpkin wan out of 
6 t&vsK or oossuhero oloe and X was naked to t»«^ bads, 

9 j vhici 1 did ' -oly for tha standpoint oS discussing cccountine 
Kj | of a ficiltioua or proponed or artificial transaction. 

^ | ^ Chosen, what was tha oca of your ©rporiemco in 

»2 J real estata natters? 

J 

3 3 A in th3 courca of ny 23 years as a certified public 

U | Re co«afcanfc and yoara prior to that bo fora I uaa a CPA, I 

b | have been involved in accounting for a groat nunbor of real 

10 j octet© nattors. 

,/r | ® otendard procedure for auditors to 

, | in tasir to-k roars of substantial or xaatorial 

V) | 2, - at ' uors that havn ©nairLaed or investigated in connection 


20 ;j vrifch an audit? 


22 y yoe. 


24 ;■ it not? 


* 

It would not bo inappropriate to do that, ’ -• 
In fact, it io standard procedure to do so, is 
I don’t know what you xaaaa by standard. Tho 


sotjrHsnj osmcT cotr<T n?-KonTERS 

iiXITcO SV<lTf:3 COUTf HOUSE 
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Q 

A 


Are you fasiliar with SAP 337 
Yea# 

MR* POLLACK* X read to the Court paragraph 14 


i | of Chcptor 3 which roads —» 

MR* CHACO* ekcuso eo» Bofora you read it. 


73 

f, 

3 1 
$ 

50 

n (i 


»a i 

ji 

_ h 

13 ij 


2 


nay £ oek whether you aro reading from th® version that was 
In offset ia 1939 or fcba version that io in effect now. 

MR* POLLACK* 1969. 

"'iha matter of duo cara concerns what the independent 
auditor doss and how wall ho does it* Tor osaispl®, duo cara 
in a matter of working papers requires that thoir content bo 
sufficient to er.pport the ettditora opinion and hia rcprocox^ 


)5 | taticn co as to compliance with auditing standards," 

\ ij 1 

14' ‘i. Q Bo you have any quarrel with that provision as 


„ 5 


t 

53 n 


being the standard that governed work papers at that fcina? 

MR, CRZlCO* X object to tho form of the question, 
» , "j! Yhat # s not what ths document purports to be, 

20 1 I YOS C03R3J* I think tha question is objectionable 


J 


! in fora* 


2, 1 
• I 

A ' 

i 


Q Boas that, to your Icnowlodg®. reflect tho standard 

23 Ji tket waa generally acceptable with respect to tho xaafctor 

rj 

24 jj dicouaced in paragraph 147 

A Vos, 


(1 






ix.*:nwe-n:'4 couct rc-pom-fts 

( Ji li'Kis CTATK8 OQUKT KOlfSS 
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MR. CHACO* Paragraph 14 of what chcptor, plow? 


MR* POXL&CKi 3. 


Q Xta have no quarrel with that paragraph. Is 
that correct? 

A Bo. 

| 0 Sou testified on direct that you had responsibility 

for the devoloiaont of auditing standards for Lavonthol, 
fi la that correct? 

A Yes. 

| . Q Eao **n***A, vithin tha past year, boon the 

j rOB P° na ® nfc 10 proceedings brought by tha Securities and 
| Eschaaga Ceoaieeion for faulty auditing standards? 

j . KR. CRACO* i object to that question ao utterly 

| istroaterial, your Honor, and quite beyond tho scope of tl^a® 
j prbeaedinga. 

I 

j T23 COURTj Sustained. ' 

| Q You toctificd to a conversation that you oay you 

I had with, among others, Leo Ksysr on Decoder 11th. 

I now ask you, did you make any xsssorandua of that 
i conversation? 

| HR. CRhCOs Hay i hoar tha question? 

(Tlia question was read.) 

A Z really don't rccismber. 

Q Co you know of any such ca* ^um? 

} SOUV/i;:!:^ QK/fRJCT COURT REPORTERS 

J . ’ MX f *'- ) '• iV CCi.vlY Kwtt* 

Fo..-.;Y K’JCT/ "•". GCr.tTf.AKdT 7-^6 



12 


Chasen — cross 


890a 


2 1 A Unfortunately, our *69 eilos cannot be Iowa, so 

;j ^ jcuow of no each memorandum. 

Q V&o ©lea was on tho telephone? 

5 A In my office, Mr. Lipkin was. I think Maury Cohwalh 

4 | was with uo and. on tho otfcerend, Mr. Eoyero and Dick Pireotow 

jj * think Scott was there as wall. 

3 1 

0 T3io vaa Maury Schwalb? 

| A ll&my Schwalb waa ^ ooployao of Lauaatkol, Kroks 

10 | Horwateh. s Horvath. 

| ° Can you toll ua what hia function was in connecUon 

• • jj with the audit of Firestone? 

13 ! 

J A HG *“ °* Q of staff accountants. X think he 

|i wcs ^ manager on the Firestone elimination. 

15 * 

i Q Ha was the manager of tha audit, is that correct? 

16 

I think so. I ora not suro. x don't know if ho was 
ths manager at that tiraa. 

!3 

Q Did iavontfcol, as an auditor, roly on Mayor in 

I issuing its report and tha financial statemants? 

20 - _ _ . 

a I don't understand that question. 

0 Did tasrantbol roly in any way on Meyer in connection 

* | " ith U ”' iE8B0eaea of ita “Port and the financial atatumta ' 

, of Firestone? 

24 ! 

A Hot to ray knowledge. 

25 * 

j Q You did not in any event, io that correct? 

I . 

I 

; SOU CBY88CT COOT RSPCBTEHS 

f _ _ _ imrrBD ctatss causv ko/se 

fOLL:?* N-Ql'Afis*, i&>57 TCi.Cit-nSr'sU OGRTIANDT 
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A I did not ro a y on r! ®yo r# no # 

0 ZdpJila did not roly on Meyer to 


639a 


he? 


did. 


yonr knowledge, fljfl 


m * I Object to that, as to 

5323 Comm Sustained. 

w111 OQr bucheoa recess. 

(IffiiciccMj rococo) 


what Lipfcin 
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JIJErgEffiffOOtl S 7 S 33 IOH 

ilSSjSiSi. . < . , 

C D a ill E 3 C H A S E N# rcaau 9 d th. stand 

CJid testified further os follows* 

CE 0 S 3 E^miATXO^ 

BS Iffi. POLI&CX (Continued)« 

Q **?• Chacon, you testified on direct that in conneo- 

with tho traaaactdon with Continental Recreation 

• % 

Cor.pr.ny, hausatliol roecgniEGd $ 235,000 in current income; is 
that correct? 

A That is correct. , 

Q A&o $ 2 ^ 3,000 waa cortpoecd of thrso amounts, on® 
o<! $ 25 , 000 , a second of $ 25,000 and a third of $ 105 , 000 ) is 
that correct? 

A That's how — 2 don't know what you kg an, "ccnaposed 
of, but generally I v;oulc\ say that is correct, yos. 

Q . Had Pirostona received tho $ 105,000 at th® tima 

that Lavonthal issued its report and tho financial state¬ 
ments? 

A £!ofc that I know of. . .. • 

Q Had Firestone received tho second .$ 25,000 at tha 

ties whan LavToathol issued ito report end financial state¬ 
ments? 

A Hot to kt/ knowledge. 

souk i omvucr omor uefo^tkrs 
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U» H. 

I* 


f 

Q Did Firestone evor raceivo the $105,000? 

I 

j A t don*fc know* 

(I. _ • 

| ^ . *^ ou teotified on direct about a conversation that 

i you coid occurred on Decaabsr 11 th, PXoaoo state the naoaa 
j 02 0X1 02 thQ P^fcicipants in that tolspheno conversation. 

I A Vou mint C3 to do that again? i'll bo happy to, 

| In ny office uoro isysoif and Mr, Liphin and X 

; Mr. Cob: relb, an I told you bafore. And on the other end of 
j tho ’ JJ4Sao varvJ Keyoz# Keyorc, I don't know hov his aara 
j 5003 * cn ^ £<ir * Pirootono and Mr. Scott say have baan thoro 
^ bet I'ta not auro. 

;j 

j- ‘ 0 Did ^fouo ©lea participate in the telephone con- 

ij reroatioa? 

I 

A I don"t recall that anyone else did. 

I 

Q Ploaso stato everything that each person said 
duviag tho couroo oS that telephone conversation. 

A Vail* to tha best of ay recollection, I started 
j tha conversation by saying hollo to Kx. Mayor. I vas intro¬ 
duced to hin by Mr. idplcin who said, -This is Chuck Chason.* 
hr.d ho gave my title at tho fcica, I think, and I asked Mr. 
Kayos what tiio psroblGra was. And ho said that tho financial 
&ta r >'{i&2>nt3 that ho had, and apparently ha was roferring to 
thca, wore Eiioleeding in that all of tho income was not 


SCliWE.'TW ^fSTCiSCT CCtTf REPORTERS 
IKVIVtsj STATES CCViiT MCtSE 
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picTce'l tq> and ha was pretty insistent that the otatenant 
should reflect all of tho inccma during that transact Ion. 

X told hixa that vo had covered this subject 1 a our 
o£.t.ic,o protty thoroughly, that it had also boon covered with 
tho I’lrcGtono group and that the otatcEieat txoatzssnt of 
thia inco_ra in our opinion ves proper, and that tea would not 
givo a elocuj opinion or evoa this qualified opinion, which 
■vjO av-bceqc^ntly gave, ca a statesonfc which reflected tho full 
esEOtafc of hi a incos3. 

X con c rsnoE&osc, I isny have gone 00 far w< y to say 
'sa Vuo.lrl have to give cn adverse opinion. 

Ed reported hio request covoral ticao in 
different f. ones, I don't hio oxnct words, and finally 

after ho dropped this ccbjcct^fco ashed whether wo would 
*ia ccjrcGsblo to including a schedule in tho state sen to which 
daf culled cor shew tho do forred gross incojrjo. 

X told bin that wo folt that tho statement 
presentation including tho notea waro sufficiently clear to 
indicate what had tahon place and tho results of what hn* 

fcchen placo, and that tho oteteejoato would havo to stand as 
they ware, 

0 t 7 knt did Mr. Firesbon© nay in this to 1g phone 
convert: a tion? 

^ ihr. PirontoEO 5ucirc.aV7nor<3 along tho lino echoed 

tw-.v:*'-: • n: yii;;cr eeiuv ^.posters 
. _ ;ivfe) senm couv ;r nosiss 

1 '■ *-k * - .- 1 — th/., > '.V, iOvLV 4 Li UlatfiHvh C^itUkKDT VbJvfiO 
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' “ 01 ’’ oS nr ‘ “oyo®'* couaonts In tonne of the — ho said 

3 southing about, and X don't renanber the words. but in 

4 SUfc3taB “ t0 0Qla ' "» tola 1" that wo folt all the inoons 

5 | uhcr&lO. bo reported.* 

6 J ftSd 1 ln 0osrja oimilar wordo, and Lipkin also, wo 

3 said, n». havo gono over this many times and you then knew 
8 our reasona ior not allowing it.* 

? And that'o what ho oaid. 

3 o did **• Soott cay in this telephone converse- 

1 tion? • 

> I 

’ j a X don't xeuoubor whether ho oaid anything. I have 

’ j juot a Cooling that ho was tharo becauco somoona nay hava 

I "® 30 raCoronoo to bin aa boing thoro. but I don't remamba r 
hln cnying anything. 

Q ifhat did Mr. Sohvalb say in this tolcphona con¬ 

versation? 

A l don't think Mr. Sohwalb said anything. 

| Q What did Mr. Lipkin cay in thia telephone convorsa- 

tioa? 

A <:r. Lipkin explained, as I did, the fact that the 
| treatment was in accordance with our conversations, discussion. 

inhoaeo dlocuooions, with Mr. Pirostona, and that Mr. 

| S’irootono know iull wall that wa couldn't do what it was 
jj' Ki? * Mcyar uca natlng ua to do. 


SMJWft&S {.HSTCICT CCJJi.'T ftEPO&TKiaS 
•STA'ifcs caw Kouee 
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Q Have you now told us ovarything that Mr. Moyer 
in this tolophono conversation? 

A Everything I recollect, yes. 

Q Eava you now told ua ovorything that you field In 

thlo to3.®pkono conversation? 

A Everything that I roraamber. 

Q 'Sills tolophona conversation, according to you, took 
place oa Boccabor 11th, a irendayj is that correct? 

A I think -— Docoahor 11th? fjh&tGvor that day was. 

S. think that is correct, yos. Decor’bor 11th was not a 
Monday, y don't believe, was it? 1. think December 11th 
woo in ths raid-vieak, as I recall, bocausa I think tho 15th 
iic.3 n Monday. That makes tha 11th a Thurcday, X think. 

Q X 3tand corrected. 

Xn other words, you say that this conversation 
took placa on Doccmbor 11th? 

A I think that Is right. 

Q A Thursday? 

A Yea. 

0 flow did fir. Mayor, ac wording to you, got the 
financial otatemant? 

A I have no idea how lio got thorn. 

Q too you aware of the fact that Mr. Mayor didn't 


ccuviT reporters 
(i - i > 3Y/Vifi3 col:. iX KOUEE 
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recoilvo or over sec a copy of the financial Btatomsat and 
report of Lavoucfcol until Dec-abar 15th and that ha received 
It end went over It with i!r. Polnborg of Jacobs, Soreingar 
fi Parker on that data? 

tTv, CBACO* 1 object to tho question am to foxn. 

it*s compounded obviously aa trail as argumantatlve. 

TS33 COURT* Suotainad. 

• • • * 4 • 

0 Do you know whon Bavantkol collated tho financial 

otafccasat and report? 

A Hot exactly,no. 

Q Who would know? 

A Tho nan in chargo of tho engagement, I presume. 

Q *.ouid thoro bo cay written evidence of when tha 
>.inanoial statement and report was completed? 

A By "completed," there aro various etegoa of 
pleadings. I don't tuadar stand what you scan. 


ostler coat r&min&s 
sfcVcS couar sms 
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Q Was the statement or th* report ineny way changsd 
between December 11th and December 15th? 

A Between Dacembor 11th and December 15th? 

Not to my knowledge. I don't know; I'm not familiar with 
any change. 

THE COURT: Did you oxaraino any of these 
witncaae/. before trial? 

MR. POLLACK: No, sir, your Honor. 

THE COURT: I thought not. 

MR. CRACO: it io not exactly true. His 
partner •BxaminGd Mr. Lipkin for two lengthy days. 

MR. POLLACK: Mr. Crs.cc, did you hear the Court's 

ouaation? 

THE COURT: Ho has been examining before trial 
hero all veak. 


MR. CRACO: I heard the Court's question, Mr. 
Pollack. It was whether you had examined before trial any 
of those /itnoooes. 


THE COURT: Lot us proceed. 

Q Io it your toatiroony that Firestone and Scott and 
Mcy'jr wcjo all in Now York on this telephone conversation 
la the ((mo office? 

A it'a ray testimony that Mr. Mayor and Mr. Fire- 


utone wuro thsra and I am not sura about Mr. Scott. 


j^kicy ccaiM el-porters 
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Q v/hat written evidence would there be in the 
files of Laventhol on when the financial statenent and 

report ware completed and seat to the company or anybody 
else? 

• .# * 

A Ordinarily we hava a procedure whereby there 
ia something called a report instruction sheet, which is 
supposed to indicatQ whoiQ th© statement have been given to. 
and I think on what day. Ifo a mimeographed,printed form. 

But unfortunately, our office, like many others, 
ouffer frein miafiling and improper filing. I'm not sure 
if that sheet is with the statement or not. 

Q So that you havo no evidence of the contention 
you make that Mr. Mayer even head the financial statement 

i 

and report in hia possession on December llth; is that 

t * \ 

corroct? * ...... 

MR. CRACO: i object to tho form of the question 
as misstating his testimony aid argumentative. 

THE COURT: It is argumentative. 

Q DO you have any written evidence to sustain or 
substantiate your testimony that Mr. Meyer had before him 
the financial statement and discuss ad it with you on 
Docsmbar llth? 

THE COURT: Sustained, 

Q Do you have any writing, any written record, to 
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aubatantizte your — 


THE COURB Sustained. it la starting out 
wrong. It la argumentative. 

Q Do you hava any written records indicating that 
Mr. Mayor received and had in his possession the financial 
otetotent on December 11th? 

THE COURT: Sustained. 

Q Dj you have any written rooord of when the 
financial statement was distributed by Laventhol? 

A I have no written record, no. 

Q la there any cuch record in the files of 
LavanthoJ, to your knowledge? 

A I haven't looked, eo I don't know. 

C Ib it your testimony that today, nearly four 
years after this telephone conversation, you can recall what 
Leo Miyor oaid in that telephone conversation? 

A in substance, that is my testimony, yes. 

Q la what you testified to oubatance or is it 

tM testimony about what ho said in words? 

MR. CRACO: I am going to object to the form of 
;Uat question. 

THE COURT: Sustained. 

Q Are you certain that tho statements which you 
attribute to Loa Moyer were not made by Richard Firestone? 
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